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COMES NOW Optima Oil & Gas Company, a Colorado limited liability company, Respondent 
herein, and respectfully moves the Commission for an Order reopening this matter for an evidentiary 
hearing on the proper sanctions and restitution due the Respondent by the Applicant arising from the 
Applicant's adjudicated misconduct and in support of its Motion states as follows: 

Optima Oil & Gas Company is the only respondent named in this matter. 

2. This case was commenced by the filing of an Application on June 1, 2006; was heard on 
June 27, 2006, uncontested without appearance by Movant either personally or through counsel, and 
recommended approval. The Application was granted by the Commission on August 10, 2006 by Order 
No. 528230. 

3. After further proceedings before the Commission, Movant appealed Commission Order 
No. 528230 to the Oklahoma Supreme Court. By Opinion filed April 8, 2008, in Case No. 103,742, the 
Oklahoma Court of Civil Appeals VACATED Order No. 528230 upon finding, inter alia., that, 
"Mewbourne's counsel misled the Oklahoma Corporation Commission and caused it to enter an 
erroneous order granting P. 0. 528230." See Opinion of Oklahoma Court of Civil Appeals, filed April 8, 
2008, Case No. 103,742, Par. 42, attached as Exhibit "1." The Court of Civil Appeal's Opinion was 
upheld by the Oklahoma Supreme Court on September 8, 2008, and the case was remanded to the 
Commission for further proceedings consistent with the Opinion. 

4. In subsequent legal proceedings between the Respondent and Applicant, it was 
determined that the adjudicated finding on appeal that "Mewbourne c counsel misled the Oklahoma 
Corporation Commission and caused it to enter an erroneous order granting P.O. 528230" was a 
"determination necessary to the [Court of Appeal's] judgment" and that "[Mewbourne had] a full and fair 
opportunity to litigate this issue." Accordingly, the United States District Court for the Western District 
of Oklahoma by Order filed July 21, 2010, determined that "issue preclusion bars the [re]litigation" of 
whether Mewboume misled the Oklahoma Corporation Commission. See Order of Honorable Robin 
Cauthron filed July 21, 2010, Case No. CIV-09-145, pp.  7-8, attached as Exhibit "2." This ruling was not 
appealed and is now final. 

5. Ultimately, the United States Court of Appeals for the Tenth Circuit, by Order and 
Judgment filed October 23, 2012, held that Mewbourne's misconduct was in the nature of "intrinsic 
fraud" and that as such is a "public rights" issue which is within the jurisdiction of the Commission. The 
Tenth Circuit held that, under Oklahoma law, only the Oklahoma Corporation Conmiission has the 
jurisdiction to determine damages or other relief arising from Mewbourne's litigation misconduct 
occurring before the Commission. See Order and Judgment of Tenth Circuit Court of Appeals filed 
October 23, 2012, Case No. 11-6230, pp.  9-11, attached as Exhibit "3." The Tenth Circuit held that, 
"[N]othing in Leck precludes Optima from also seeking damages {arising from Mewboure's intrinsic 
fraud, before] the 0CC." Id., p.  11. The Tenth Circuit's Order and Judgment is now final and conclusive. 
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6. 	In this matter, the Oklahoma Corporation Commission has acted as a Constitution court 
of record. See Oklahoma Constitution, Article 9, Section 19 (in all matters within its jurisdiction, the 
Commission shall have the powers and authority of a court of record). Under Oklahoma law, every court 
of record has the inherent authority to determine and remedy litigation misconduct, to include awarding 
sanctions and/or restitution to the injured party. By the Tenth Circuit Court of Appeal's final Order and 
Judgment, it has been conclusively determined that Mewbourne's misconduct was in the nature of 
"intrinsic fraud" and that such is a "public rights" issue which falls within the jurisdiction of the 
Commission to remedy. Id., p. 11. As a direct result of Mewbourne's adjudicated misconduct, Optima 
has incurred substantial economic loss in an amount which should be determined in an evidentiary 
hearing before the Commission. 

WHEREFORE, premises considered, Optima Oil & Gas Company, Movant herein, hereby 
respectfully requests that the Commission reopen this matter and determine the proper sanctions and 
equitable restitution due Optima as a result of Mewboure's adjudicated misconduct (intrinsic fraud upon 
the Commission), consistent with the final Opinions, Orders, and Judgments of the Oklahoma Court of 
Appeals, the U.S. District Court for the Western District of Oklahoma, and the United States Court of 
Appeals for the Tenth Circuit. Movant further requests that the Conmiission remand, as it determines 
proper, the determination of the amount of such sanctions and restitution due Optima by Mewbourne Oil 
Company to an administrative law judge for full evidentiary hearing, report, and recommendation. 

511 Couch Drive, Third Floor 
Oklahoma City, Oklahoma 73102 
ATTORNEYS FOR 
OPTIMA OIL & GAS COMPANY 
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Sally Shipley, Esq. 
Deputy General Counsel 
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Oklahoma Corporation Commission 
2010 North Lincoln 
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John C. Moricoli, Jr., Esq. 
Two Leadership Square 
211 North Robinson, Suite 1200 
Oklahoma City, Oklahoma 73102-7114 

James W. George, Esq. 
Crowe & Dunlevy 
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20 North Broadway 
Oklahoma City, Oklahoma 73102-8273 

Mewboume Oil Company 
211 North Robinson, Suite 2000 
One Leadership Square 
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Richard A. Grimes, Esq. 
Grimes, Anderson & Day, PLLC 
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THIS OPINION hAS 13 LEN RELEASED FOR PUBLICATION BY ORDER OF 
THE COURT OF CIVIL APPEALS 
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OKLAHOMA CORPORATION 
COMMISSION 
Oklahoma City, Oklahoma 

Richard A. Grimes 
C}RIMES, AND1.RSON & DAY. I'.L.L.C. 
Edmund, Oklahoma 

For Appellee Oklahoma 
Corporation Commission 

For Appellee Mewbourne 
Oil Company 

OPINION BY KIITI I RAPP, Cl Ii 1W JUDGE: 

III 	Optima Oil & (',as Company, LLC (Optima) appeals a Corporation 

Comm isswn pooling order and an order denying Optima's Motion to Stay Issuance 

oF Om der and Motion to Vacate Order No. 528230 in this action involving a 

Pooling Application  Filed by M ewbourne Oil Company (M ewbourne). 

BACKGROUND 

12 	Mewbeurne filed a Pooling Application with the Corporation Commission 

(Commission) on .Iune I, 2006, in Cause Cl) No. 200604826, seeking to force pool 

Optima's rights in Section I, Township 20 North, Range 24 West, Ellis County, 

Ok lalmzna (the U nit). Optima owns 85 percent of the oil and gas leasehold rights 

underlying this property and Mewbourne owns the remaining 15 percent, Optima 

was the only respondent listed on time Pooling App! icat ion. 

Op un a. Mciv h ti urn e. and others had drilled another  Sectn ii 11 April 2006. '1 he ic had been a 
mccii ig be tw c en lb c pall ks Concerning the Magnin iv cii in this Sect IL) II, which app arc Ely is ill tile Same 
toe it a rca. 'I'llim it can be SilLt that Optima and Mew bourn c were acquaiiued and had an app arc i 
oil going filterum ill the l"agoin Iv ell. 

2 
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113 	On that same date, Me wbo u Hi C mailed, via certified mail, return receipt 

requested, the Pooling Applicatiol) and the Notice of  learing to Optima at its 

Oklahoma City business address- 2  The certified inail receipt was accepted and 

signed by Optima's rcceptionist/secrclary on June 2, 2006. On July 3 1 .2006, the 

secretary quit her job with Optima, without notice, due to personal problems, 3  She 

did not notify anyone with Optima of the certified mail received from M ewbourne. 

Itic certified I etter remained Unopened until William Jack, Optima's local 

operation', nmnu ager, discovered 1110 letter in the secretary's file drawer on August 

8, 2006. after the Pooling Application hearing. William Jack, upon discovery of 

(lie letter, notified Optima's attorney o I (lie letter. 

114 	Ivlewbourne presented the Pooling Application to the Commission as an 

uncontested application on June 27, 2006, before Michael Porter, the 

Adnilmilsiralive Law Judge (A Li). Optima did not appear at the hearing because it 

did not know about the hearing.' 

i\•Iewbounie riiaflcil the APpIIC;OJOJI and Notice of hearing In: 

}pl iitia OR and Gas Company 
211 N. Robinson, Suite 1600 South 
Oklahoma City, OK 73 102 

Record. page 1374. This Court mates this is the same street address as Mewbouruc. 

Record, Vol. I of ii. p. 43, lines 16 - 24 (August 14, 2006. hearing). 

1  Record, Vol. I oil I, p. 39 (Au gust 14,. 20(16, hearing). 

3 
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IN 

I 

115 	At the hearing, Mewbourne presented one witness, Chuck Falkenstein, a 

petroleum hiadman for lvi evbourne to testify regarding whether it had made a 

diligent e IftirL to reach a private agreement with the other owners in the Unit, as 

required by Corporation Commission Rule 1 65 :5-7-7.  I Je also testified concerning 

the fair market value of the oil and gas interests within the Unit. 

16 	Falkenstein testified that M ewbourne sent t proposal letter to all owners on 

May 21, 2006, lie stated that he had made a diligent effort to reach an agreement 

with the owncrs fur the purpose of' drilling the Unit wcll, He also tcsti fletl that 

Mewbournc filed the Pooling Application because it was unable to reach 

agreement with the other oviict's. 5  

117 	As to the fair market value issue, Falkenstein testified that he had made a 

diligent investigation regarding the values paid for other interests in the Unit and 

surrounding eight units! Based on this investigation, Falkenstein stated he 

ascertained that the fair market value should he 25() per acre with a corresponding 

3/I 6th royally interest. Falkenstein stated that the amount listed in the Pooling 

' Record, Vol. I uI it. . t (June 27, 2000, hearing). 

Pa 1k ens ciii ics iii ed (fiat ilia highest  p iiec paid per acre was by Ch eapcak e, which  had paid 
$325 per acre, the flL'.I highca price paid was 25() per acre, which xva.q paid by Optima. Mier {)p(i na. 
the twx Ihighest price was $200 per acre. 

4 

I 
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Application reflected his investigation and, in his opinion, it reflected the current 

uccu rate market value. 

1 8 	in addition, Falkenstein testi fled that the scheduling requested in the Pooling 

Application reflected a fair length of time. Fad kenstein also testified that 

IVI ewbourne requested the Cumin ission appoint it operator of the Unit. 

11 	Pa 1k enstci a admitted at the hearing, upon the A U 's questioning, that 

Optima owns 556A acres of the Unit  and M ewbournc owns 102 acres. 

it 0 	A 11cr hearing testimony, the iUJ concluded that the Pooling A ppl lent ion 

should be granted and made the recommendation to the Commission. 

lii I 	Optima filed a Motion to Stay Issuance of Order and to Reopen the next day. 

On August 9, 2006, alter discovery of the unopened Notice of Hearing. Optima 

argued that it was tine solo respondent in the matter and the owner of 85 percent of 

the oil and gas leasehold iiiteress in the Unk it further argued that Optima would 

have contested Mewbourne's application ifit had been aware of the filing and that 

Mewbourine knew this was not an uncontested matter between the lease owners. 

Optima asked the Commission to stay issuing an order on the matter, to reopen the 

cause, and to remand it to the AU Fora full trial on (lie merits. The Commission 

set Optima's motion for hearing on August 14, 2006. 

5 
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11 12  On August 10, 2006, the Commission entered Pooling Order No. 528230 (P. 

0. 528230) grailtitig Mcwbourtic's Pooling Application as requested. This pooling 

order was entered before Optima's motion was heard, but after its filing. P. 0 

52823() set forth thC pIOVISIOIIS governing the participation or nonparticipation by 

any owner within the Unit, including  naming M ewbourne, as a minor lease interest 

holdcr, operator of the Unit well. 

1113 On the same day that the Commission entered P.O. 528230, August 10, 

2006, Optima filed a Motion to Vacate Order No. 528230, seeking to vacate P. 0. 

1 

	

	528230 and in allow a full heating on the merits of the Pooling Application. 

Optima argued that, prior to the Commission entering P. 0. 528230, it had filed a 

motion asking the Commission o stay issuance of the order and to reopen (he 

cause for a trial on the merits. Optima further argued that the Commission needed 

I
to con(luct a lull hearing ot' (he issues. 

1114 On August H, 2006, Mewbourne filed with the Commission an Affidavit of 

Mailing, ccrti lying it had mailed a COPY off'. 0. 528230 "to each owner whose 

I
interest Was Pooled by said order." pursuant to P. 0. 528230, paragraph 11. 

M cwbou mc sent the A lfidav it to Optima at both lIme Oklahoma City address and its 

Denver. Colorado address, as well as to Optima's counsel. 

6 
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1115 The ALl, M ichaci Decker, heard Optima's Motion to Stay Issuance of Order 

and to Reopen on August 14, 2006. The parties noted that the only issue before the 

AL.) was the motion to reopen because the motion to stay was moot in light of the 

('onnuission previously entering P. 0. 523230. 

1116 Optima presented the testimony of William Jack, the operations manager for 

Optima in Oklahoma City and a certified petroleum landman. Mr. Jack tcslified 

that hc is a contract employee for Optima and handles all the day-today functions. 

lie also testified that a paiinership in Colorado, M & M Oil and Gas Properties (M 

& M), owns the stock in Optima and that the two partners of M & M reside in 

DcuvL'r, Colorado. Mr. Jack testified he makes recommendations to the owners 

and lii cy make the decisions based on his recommendations. 

l I 7 	Mr. Jack also testified regarding Optima's business relationship with 

Mewbon rue, lie stated that Optima is a working interest participant with 

Mewbourno in an offset well, the Mewbourrie No. 1-6 Fagahu (Fugala well). The 

Fugain well is located in the adjacent quarter section to Mcwbournc's proposed 

wehiboic in P. 0. 528230. Mr. Jack testified that Optima originally had 52 percent 

of the spacing unit oldie Fagala well, but sold "25 percent of 8/8 of a working 

':1 
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interest" 7  to Crusader Energy Ill (luring the drilling of (he well in April 2006! Mr. 

Jack testified that Mcwbournc was aware of this transaction and the terms of the 

transaction. 

1118 	Mr. .kick also told the AU that he spoke with Mr. Falkenstein in February, 

2006, regarding the ('air market value Optima paid on the Pagala. Mr. Jack testified 

lie also told Mr. Falkenstein that Optima had "86.875 percent of this unit by our 

acreage positron and that any attempt to pool this mailer would he such that we 

would protest.""'  According to Mr. Jack, he also advised Mr. Falkenstein that 

Optima intended to operate the well and that it "would he protesting any matter 

that would he filed," 11  Mr. Jack also stated on cross-examination that he could 

have presented his testimony and evidence on fair market value, operations, and 

other issues concerning the proposed Pooling Application at the June 27, 2006, 

hearing.  

Record. Vol- I tit . P0C 3 	I incs 7 - S (August 14, 21)06, hearing). 

The len ii s were 	r "S200 an acre, I rims fern rig a 25 percent i hides I in Me tin it si $200 an acre 

III 75 pecear net ICeehitIe intcrCst the tnimsteree put a quarter back intcrcst idler the wcIl, the initial well, 

lt;nl produced 7/I0 oft tIdY' Record. Vol. I of U, pp. 31 - 32, lines 24 - 4 (August 14, 2006, hearing). 

Record, Vol. I 1 II, page 33 (August 14, 2006. hearing). 

Recunt, Vol. I o Ill, page 36. lines 15 - 17 (August 14, 2006, heuniiig). 

Record, Vol. I l' II, page 36, lines 23 - 24 (August 14, 2006, hearing). 

8 
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1119 	Mr. Jack also testified concerning his initial discovery of the unopened, 

certified letter containing Mewbourtie's Pooling Application in his secretary's 

drawer on August 8, 2006.i2  Mr. Jack explained that his ox-secretary was having 

personal problems and abruptly quit her employment with Optima on July 3 I 

2006. 13  lie discovered the unopened certified letter from Mewbourne in her desk. 

1120 On cross-examination, Mr. Jack testified that Brent J. Morse, one of the 

partners of M & M, sent an August I, 2006, letter to its vendors and participants 

asking that lut uie correspondence and documents be sent to Optima's Denver 

o l'l'ic c.'' 

1121 	Optima's attorney argued that Mewbourne had notice that Optima, an 85 

)eFeCI1t iO(erest owner, intended to protest any Pooling Application and 

V1ewbourics request to he appointed operator based on Mr. Jack's conversation 

with Mr. Falkenstein, lie fiirth or argued that M cwbou me had an obligation to 

apprise the Colimlissioll of this in formation at the June 27, 2006, hearing rather 

than submitting the Pooling Application as an uncontested application. 

° Record, Vol. I o  II, p. 37, lines 0 - 19 (A ugusl 14, 200& hearing). 

Recu d. Vol. 1 of!!. pp. 43 - 44 (AuguO II, 2006, henjing). 

° Record, Vol. I of II. pp. 45 - 47 (August 14, 2006, hearing). 

9 
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71 

11 22 	lii addition, Optima's attorney argued that procedural due process was not 

satisfied because Optima was not given a lair opportunity to be heard. Optima also 

argued that proper notice was not given to it as required by the Oklahoma Statutes, 

Oklahoma ConS( i tutiot), and Commission Rules. 

11 23 	In response, Mewbourne argued that it followed the requisite notice 

requirements and that Optima failed to appear at the hearing to protest. Thus, 

fairness to the parties and to counsel and judicial economy required the 

Commission to follow strict compliance and to deny the motion. Mewbourne did 

not deny that it had actual knowledge of Optima's intent to protest any attempt by 

1vl e\VbourtIc to pool the matter. 

1124  The next day, August 15, 2006, Optima's Motion to Vacate P. 0. 52823() 

was heard by the AU, Michael Decker. The AU incorporated by reference the 

testimony and evidence from the August 14, 2006, hearing on Optima's Motion to 

I Reopen. The parties also submitted additional testimony and evidence. 

1125 Mewbourne offered the testimony of Mr. Falkenstein, the petroleum 

lundnlan who testified at the Pooling Application hearing. Mr. Falkenstein 

contradicted Mr. lack's testimony by stating he had never had any conversations 

with Mr. Jack. I lowcvcr, on redirect, he admitted that he knew that Optima 

objected to the Pooling Application and to Mewbourne acting as operator of any 

ho 

I 
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well to he drilled on the Unit. Mr. Falkenstein testified that Mewbourne hired a 

brokerage firm to do the market value checks on the Unit. The iandman from this 

lrin contacted Mr. Jack regarding the price Optima paid fora lease. Mr. Jack 

advised the )andniau that Optima would "protest any pooling hearing that was 

filed" and the landnian relayed this information to Mr. Falkenstein. 

1126 After the hcaring, (lie ALJ concluded "that the motion to vacate the order be 

added to lily previous statement and that we reopen this cause for a protested 

hearing oil the merits o 1' the pooling application."" The A U opined that, pursuant 

to (lose v . (.'oiporaiion Comm 'ii, 1969 OK 137, 46() P2d 118, the Commission has 

the "auth only in a pooling matter to do what is necessary to make sure their 

correlative rights arc protected," including reopening the pooling order) The AU 

noted that after considering all of the factors, his decision was that it was best to 

reopen the pooling application and allow a complete hearing on the merits. He 

stated there had been "extraordinary circumstances regarding the delivery of the 

application and notice to the patty" and, after hearing testimony regarding 

Optima's ownership being in Denver, Colorado, there was a question whether the 

"It ccorcL, Vi. I or 11, p. 86, 1 ines 17 - 20 (A tigust 15, 2006, Iicj ring). 

Rcurd, Vol. 1 or II, p. 90, ilucs 14 -22 (Dcisiou of AU - August 15, 2006). 

Iii 
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real party in interest had been given notice.!i  Finally, the AU noted that 

Iviewbourne had received notice of Optima's intent to protest the Pooling 

Al) j) Ii cation. 

1127 On August 16, 2006, Optima filed a Motion to Stay Effectiveness of Ot'der 

No. 528230 and a Motion to Set Appeal and For Expedited Appellate J'rocess and 

Entry of Final Otdcr, 

1128 Mcwbourne's oral appeal of the AU's recommendation to grant Optima's 

I1)OliOflS to reopen and to vacate P. 0. 528230 was heard on August 21, 2006, by 

I Randolph S. Specht, Oil and Gas Appellate Referee (Appellate Referee). After 

hearing a statement by the AU and argument of counsel, the Appellate Referee 

entered his Report, filed August 22, 2006, affirming the Al-l's recommendation to 

grant the reopening and to remand to the ALl for a full hearing on the merits. The 

Appellate ReIrcc concluded: 

Therefore, when one reviews the totality of the circumstances 
presented in this cause: including the fact that Optima and 
Mewhourne had an ongoing business relationship the fact that Optima 
had noticed Mewbourne of its intent to protest the future pooling 
application of M ewbourne; the lack of actual receipt due to 
inel'ficicncicswithin Optima's office and other concerns support the 
granting of the motion to reopen and remand as well as vacate the 
pooling order. 

' Rccoid, Vol. 1 oF II, p. 91, li,is 4 - 17 (Decision ofALJ - Angus?  15, 2006). 

' Record, Vol. II of fl. pp. 175 - 76. 

12 
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1129 Mewbourne appealed the Appellate Referee's Report to the Commission. 

The Commission issued a Deliberations Report on August 25, 2006. The 

Commission reversed the recommendations of the AU and the Appellate Referee 

to grant Optima's motions to vacate and to reopen. 

11 30 The Commission also entered an Order Dismissing Motion to Stay 

Eiiectivcncss of' Order No. 528230 and an Order Dismissing Motion to Set Appeal 

and Expedite Appellate Process and Entry Final. 

11 31  The Commission's Order Denying Motion to Vacate Order No. 528230 and 

Motion to Stay Issuance of Otder and to Reopen was entered on September 8, 2006 

(Order No. 529450), The Commission made the following findings, in part: 

I. This is an Application of Mewbourne Oil Company for 
pooling oil and gas interests in certain named common sources of 
supply in the 640-acre drilling and spacing unit consisting of Section 
1, Township 20 North, Range 24 West, Ellis County, Oklahoma. 
Optima was the only respondent named in this Application. 

3 [sic. Mcwhourne caused a copy of the Application and 
Notice of nearing in this cause to be mailed to Optima by certified 
mail at least fifteen (15) days before the scheduled hearing date. 
Optima signed for and accepted that certified mailing but contends 
that its manager iii Oklahoma City was not made aware of such fact 
by the employee who signed for the mailing. 

4 [sic]. Optima did not appear on the date this cause was set For 
hearing and Mewbourne obtained the recommendation of an 
Administrative Law Judge For the requested relief. Order No. 528230 
was issued in this cause on August 10, 2006, 

13 
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5 [sic]. Optima seeks to vacate Order No. 528230 and have this 
cause reopened for the purpose of a protest concerning certain issues, 
including operations and values, 

6 Isic .l. The Commission finds that notice was properly given 
to Optima in this  matter and that the Motion to Vacate Order No. 
528230 should be denied. The issuance of that Order moots the need 
to consider the Motion to Stay Issuance of Order and same should he 
denied. 

Based on these Endings, the Commission denied Optima's request to vacate P. 0. 

52823() and to stay issuance of P. 0. 528230. 

11 32  Optima appeals the Commission's initial P. 0. 528230 and the 

Cominission's Order No. 529450, denying its request to vacate and stay issuance 

of 'P. 0. 528230. 

STANDARD OF REVIEW 

1133 The Oklahoma Constitution provides two standards of review in appeals 

Iroi,i a Corporation Commission order, depending on the issue raised by the 

appealing party. If a violation ol a constitutional right is asserted, this Court in nat 

"exercise its own independent judgment as to both the law and the facts." 

Oklahoma Const., art. 9, § 20. On all other issues, a more deferential staiujaicI is 

applied and, the review is confined to determining whether "the Commission has 

regularly J)tIrSUcd its authority, and whether the findings and conclusions of the 

14 
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I 	
(.oinnuSsion are sustained by the law and substantial evidence. ' 1J see, 

I Application ofSOlI(/UvesU?fl Bell, 2007 OK 55 119,  164 P.3d 150, 156, 

I
ANALYSIS 

11 4  Optima's appeal is grounded on tack of notice and misrepresentation by 

I Mew bourne before (l)e Corporation Commission. Such lack of notice involves 

constitutiunal concerns. First, Optima argues the Corporation Commission erred U) 

entering P. 0. 52230 and Order 529450, denying Optima's motion to reopen and 

vacate P. 0. 528230. Optima argues the Commission's action deprives it of 

consti (Lit ional rights to due process and also presents ajarisdictional issue capable 

of being raised at any time. Optima also argues the Corporation Commission erred 

because the initial pooling order, P. 0. 52823{), is based on fraudulent and 

misleading evidence and is not supported by substantial competent evidence. 

1135 	The question is this: Did the Corporation Commission err in not vacating 

P. 0. 528230 when faced with the facts and the findings of its own AU and 

I Appellate Referee, and, in doing so, did the Corporation Commission err in failing 

to vacate P. 0. 528230? 

1136 Moreover, the Corporation Commission has failed to account for the 

evidence concerning lack of notice and its denial of due process. Instead, the 

I 
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Commission appears to have viewed the question of notice strictly 01) the veneer of 

adherence to a statutory guideline. 

1137 Under the circumstances of this case, this Court finds (he Corporation 

Commission erred in denying Optima's request to vacate P. 0. 528230 for the 

reasons set out in subsequent paragraphs. 

11 3 8 	It is undisputed that Mewhourne presented its Pooling Application to the 

Corporation Commission on the uncontested docket in the face of its actual notice 

that Optima, an 85 percent interest owner in (he Unit, opposed any pooling 

applicaioit in this Unit proposed by Mewbourne. Second, it is undisputed that 

Mew boui rue had actual knowledge that Optima  opposed M ewbou rue's request to 

be appointed operator of the Unit. Optima's opposition to M ewhourn&s plaits for 

Section I is confirmed by the fact that Optima took immediate corrective measures 

either the same day, or th following day, It learned of adverse action taken by 

l\4cwbuu me, which was inimical to Optima's interest. 

1139 The Appellate Referee correctly summarized the effect of these 

eircu mstances when he wrote: 

Thus. based on: (1) the l'act that Optima had informed Mewbourne 
that 1 ii wished to protest any future pooling application in the a rca; (2) 
the fact that Optima never had actual notice of the pooling application 
covering Section 1 that was heard on June 27, 2006 until August 8, 
2006 (3) given the fact that Optima knew of other transactions in the 
area of which both patties had notice but were not brought out at the 

16 
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hearing; (4) the fact that that [sic] Optima would have sought 
Operations as a 85% owner; (5) the fact that that [sic] Optima would 
have challenged the well costs established for the proposed Section 1 
unit well; and (6) as the ALJ found: given the totality of the 
circumstances, the cause should be reopened and the order vacated For 
the taking of additional evidence in a protested setting. 

The Appellate Reflrcc concluded: 

2) The Referee believes that on the face of the proceedings, 
Mevhourne did properly notify Optima of the pooling application and 
hearing. Moreover, as one looks at the io(alii' ofilie circuJnstances 
involved; on receipt of service the placing of the application and 
notice in a disgruntled employee's drawer until after the hearing on 
the merits, the request of Optima that M ewbo urne serve all process 
upon the Colorado office; and the fact that William Jack notified 
Mcwbourne that it would protest all future pooling applications; one 
can find that due process was not properly served in this particular 
case 

3) Just because service may he facially valid, but latently ineffective, 
means that the judgm eni is not impervious to an attack for an infirmity 
that lies beneath the record's surface. The AU 's reliance upon the 
Vance and S/iambi/n cases is not totally inappropriate as applied to 
these circumstances. As noted in Shanthiin: "it is the totality of 
circumstances - not the particular norms of statutory requirements - 
that diciales the quality of service necessary to safeguard an 
individual's property interest at stake." (Emphasis of court and 
footnote omitted). One must also coiisider that the validity of service 
in any case rests on the particular facts and circumstances of ili(it case. 

4) Therefore, when one reviews the totality of the circumstances 
presented in this cause: including the fact that Optima and 
M ewbourne had an ongoing business relationship the fact that Optima 
had noticed Mewbourne of its intent to protest the future pooling 
application of Mewbourne; the lack of actual receipt due to 
inc f'ficicncics within Optima's office and other concerns support the 

17 
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granting of the WOtiOfl to reopen and remand as well as vacate the 
pooling order. 

The facts here are similar to a cause of actinu where a default judgment has 

been taken. The courts arc reluctant to sustain such as not being in the interests of 

us(icc and can operate as a denial of access to the courts. See St. Jo/ui Med. Cfr. '. 

Brown, 2005 OK CIV APP 101, 125 P3d 700. For example, in Brown, the 

appellant's attorney failed to timely file a pleading due to a mishap of events, 

\\'h ich resulted in the trial court entering a default judgm ent. 

1141 	The Court o [' Civil Appeals concluded the trial court abused its discretion in 

granting summary judgment on the petition to vacate. M. at II 14, 125 11 .3d at 703. 

The Court also reiterated several tenets that should be considered in determining 

whether the trial court abused its discretion in ruling on a motion to vacate a 

(Ic li ii Itj ud gin emit as outlined by the Oklahoma Supreme Court: 

"[I In proceedings of this character each case must, depend on 

the gicis of the particular case; default judgments are never viewed 
with favor; litigated questions should be tried on their merits; it is tile 

policy of the law to a fl'o i'd every party to an action a fair opportunity 

to present his side of a cause; . . . discretion should always he 

exercised so as to promote the ends of justice. . 

[Thui'roughs v. Bob ti'la,'iin Corp., 1975 OK 80,1123,536 P.2d 339, 342-43.] 

Trial courts should also consider whether the defaulting party had a 

valid defense, whether vacation could be granted without substantial 

delay or injustice, and whether allowing the defaultj udgment to stand 

would work a serious injustice. 

18 
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I 

hi. at 1110.  125 P.3d at 702. In concluding the trial court abused its discretion, the 

('ouit oi Civil Appeals found: 

('I'jhc trial court's denial of the petition to vacate the default judgment 

does not furiherjusticc. The default judgment would work a serious 

injustice against Brown, and there has been no showing that vacation 
01' the detault judgment would cause substantial delay or injustice. 

1(1. at 1114. 125 P.3d at 703. Thus, the Court of Civil Appeals reversed and 

remanded the mailer for 1irtlier proceedings. 

4 2 	This Court finds the 1)linCiPIe set forth in Brown instructive hi the present 

action. I here. 1\'lcwboUrile and Optima had a iifloi working relationship. Also, 

although Mcwbourne mailed the Pooling Application to Optima, it is undisputed 

that Optima never had actual notice of the Pooling Application and hearing 

because o the disgruntled secretary's failure to notify anyone from Optima of the 

receipt ol' the application. luithemiorc, Mewbouhic Presented  the Pooling 

Application  as uncontested although it had actual notice and knowledge that 

Optima intended In oppose any pooling application on the Unit submitted by 

IView bonnie and any application by Mewbourne to be appointed Operator. Further, 

it is undisputed that M ewbourne did miot present to the Corporation Commission a 

I
coiiipicte disclosure of facts to allow the Corporation Commission to make an 

inlurmed decision. This failure denies the Corporation Commission the 

Oppoil unity to perform its duly in an in formed, intelligent manner. In so doing, 
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Iviewbourne's counsel misled the Corporation Commission and caused it to enter 

an erroneous order granting P. O. 528230. In addition, it does not appear from the 

record that allowing the matter to proceed on the merits would cause substantial 

delay or injustice. 

1143 	The totality of the circumstances require this Court to find the Corporation 

Commission erred in denying Optima's motion to reopen or to vacate P. 0, 

528230. Thus, Order 529450 denying Optima's motion to reopen or to vacate is 

reversed and remanded for further proceedings consistent with this Opinion. 

1144 	Based on the foregoing, this Court also finds that P. 0. 528230 is not 

supported by substantial evidence and the Corporation Commission erred in 

entering P. 0. 528230, P. 0. 528230 is hereby vacated and the matter remanded to 

the Corporation Commission for a full hearing on the med ta of M ewbo urnc' s 

Pooling Application and any further proceedings consistent with this Opinion. 

1145 P. 0.528230 IS VACATED AND REMANDED WITH INSTRUCTIONS. 

COMMISSION ORDER 529450 IS REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

GA BRA RD. PJ., and GOODMAN, J. (sitting by designation), concur. 

April 8, 2008 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

OPTIMA OIL & GAS COMPANY, LLC, 
a Colorado Limited Liability Company, 

Plaintiff, 

vs. 	 Case Number CIV-09-145-C 

MEWBOURNE OIL COMPANY, a Texas 
Corporation, 

Defendant 

MEMORANDUM OPINION AND ORDER 

Plaintiff filed a Complaint on February 5, 2009, asserting claims of abuse of process, 

fraud, constructive fraud, tortious interference with contractual or business relations, and 

tortious interference with prospective business advantage. Plaintiff is also seeking punitive 

damages. Plaintiff filed the present motion for partial summary judgment. 

BACKGROUND 

Plaintiff, a Colorado limited liability company, and Defendant, a Texas corporation, 

are both oil companies that owned oil and gas leasehold rights underlying a tract of land 

designated as Section 1, Township 20 North, Range 24 West, in Ellis County, State of 

Oklahoma (the Unit). Plaintiff owned 85% of the leasehold rights, while Defendant owned 

15%. In February 2006, a dispute arose with respect to developing the Unit. According to 

Plaintiff, it informed Defendant that, as the majority leasehold owner, it intended to operate 

the Unit, was taking steps to develop it, and was actively marketing the prospect. Plaintiff 

contends that Defendant then indicated that it would await Plaintiffs decision regarding 

(I 	IP 
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development of the Unit. However, in June 2006, Defendant filed an application with the 

Oklahoma Corporation Commission (0CC) seeking to force pool Plaintiffs rights and 

interests within the Unit. This application was placed on the uncontested docket, even 

though Defendant was aware that Plaintiff intended to protest any pooling application it filed, 

and was set for hearing. Defendant sent notice of the application and upcoming hearing to 

Plaintiff at its Oklahoma City office but, due to problems at that particular office, Plaintiff 

did not receive actual notice of the hearing until after it occurred. 

Subsequently, Plaintiff filed a Motion to Stay Issuance of Order and to Reopen. 

Before ruling on this motion, the 0CC entered Pooling Order No. 528230 granting 

Defendant's pooling application. Plaintiff then filed a motion to vacate, requesting a full 

hearing on the pooling application. Both motions were ultimately denied by the 0CC. 

Plaintiff then appealed to the Oklahoma Court of Civil Appeals (COCA), which found that 

the 0CC erred in denying Plaintiffs motions, reversing and remanding for further 

proceedings. While Plaintiffs appeals were pending, Defendant filed a Motion for Extension 

of Time to Commence Operations under the pooling order and was ultimately granted a one-

year extension, by which time Plaintiffs leases in the Unit had expired. The COCA 

ultimately found in favor of Plaintiff on its appeal and remanded the pooling order to the 

0CC. 

Plaintiff subsequently filed a complaint on June 25, 2008, alleging claims of tortious 

interference with contractual rights and prospective business relations, fraud, and abuse of 

process. The complaint was voluntarily dismissed on August 19, 2008, and the present 

2 
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complaint was filed on February 5, 2009. In its motion for partial summary judgment, 

Plaintiff argues that it is the real party in interest and that it has standing to pursue its claims. 

In addition, Plaintiff seeks a court order concerning the preclusive effect of a number of 

issues that it claims were fully litigated in the process of appealing the orders of the 0CC. 

STANDARD 

A motion for summary judgment should be granted "if the pleadings, the discovery 

and disclosure materials on file, and any affidavits show that there is no genuine issue as to 

any material fact." Fed. R. Civ. P. 56(c). Material facts are those that may affect the 

outcome of the litigation under applicable substantive law. Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248 (1986). A dispute is genuine only if it is such that a reasonable jury could 

find in favor of the nonmoving party. [ci The moving party bears the burden of 

demonstrating the lack of a genuine issue about any material facts. Adickes v. S.H. Kress 

& Co., 398 U.S. 144, 157 (1970). Once this burden is met, the nonmoving party must then 

respond and introduce specific facts demonstrating a genuine issue of material fact. 

Fed. R. Civ. P. 56(e)(2). When deciding a motion for summary judgment, the court may only 

consider admissible evidence and must "view the facts and draw reasonable inferences 'in 

the light most favorable to the party opposing the [summary judgment] motion." Scott v. 

Harris, 550 U.S. 372, 378, 127 S.Ct. 1769, 1774 (2007) (qu oting United States v. Diebold, 

369 U.S. 654, 655 (1962) (per curiam)); Gross v. BurggrafConstr. Co., 53 F.3d 1531, 

1541 (lOthCir. 1995). 
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The Supreme Court noted that "the plain language of Rule 56(c) mandates the entry 

of summary judgment, after adequate time for discovery and upon motion, against a party 

who fails to make a showing sufficient to establish the existence of an element essential to 

that party's case, and on which that party will bear the burden of proof at trial." Celotex 

Corp. v. Catrett, 477 U.S. 317, 322 (1986). The Court went on to explain that, in this 

situation, there could be no genuine issue of material fact because "a complete failure of 

proof concerning an essential element of the nonmoving party's case necessarily renders all 

other facts immaterial." Id. at 323. 

DISCUSSION 

Plaintiff argues that issue preclusion bars the litigation of the following issues in this 

case: (1) Plaintiff is the real party in interest with standing to bring the present action; 

(2) Plaintiff received insufficient notice of the 0CC hearing on Defendant's pooling 

application; (3) Defendant misled the 0CC; and (4) the OCC's pooling order was entered in 

violation of Plaintiffs due process rights. The Court must look to Oklahoma law to 

determine whether issue preclusion applies in the present instance. See Matsushita Elec. 

Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 373 (1996). In Oklahoma, there are four 

requirements for issue preclusion: 

{TIhe issue sought to be precluded must be the same as that involved in the 
prior judicial proceeding; the issue was litigated in the prior action; the issue 
was in fact actually determined in the prior proceeding; and the determination 
of that issue was necessary to support the judgment in the prior proceeding. 

rAi -I 
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Franklin v. Thompson, 981 F.2d 1168,1170 (1 Oth Cir. 1992) (internal citations and quotation 

marks omitted). "An issue is actually litigated and necessarily determined if it is properly 

raised in the pleadings, or otherwise submitted for determination, and judgment would not 

have been rendered but for the determination of that issue." Okla. Dep't of Pub. Safety v .  

McCrady, 2007 OK 39, ¶ 7, 176 P.3d 1194, 1199. 

Issue preclusion will not apply, however, if the party against whom the doctrine is 

invoked did not have a full and fair opportunity to litigate the issue in the prior proceeding. 

ILL. In making this determination, trial courts must consider: 

(1) whether the defendant had ample incentive to litigate the issue fully in the 
earlier proceeding; (2) whether the judgment or order for which preclusive 
effect is sought is itself inconsistent with one or more earlier judgments in the 
defendant's favor; and (3) whether the second action affords the defendant 
procedural opportunities unavailable in the first that could readily produce a 
different result. Other factors which can be relevant include: (1) whether the 
current litigation's legal demands are closely aligned in time and subject 
matter to those in the earlier proceedings; (2) whether the present litigation 
was clearly foreseeable to the defendant at the time of the earlier proceedings; 
and (3) whether in the first proceeding the defendant had sufficient opportunity 
to be heard on the issue. 

Cities Serv. Co. v. Gulf Oil Corp., 1999 OK 14, ¶ 15, 980 P.2d 116, 125 (footnotes omitted). 

A. Plaintiff's Standing and Status as Real Party in Interest 

Defendant contends that Plaintiff is not the real party in interest in this lawsuit. 

According to Defendant, there are two separate entities named Optima Oil. One is a 

Colorado limited liability company (Colorado Optima) and the other is an Oklahoma 

business (Oklahoma Optima). Defendant claims that Oklahoma Optima was the party 

owning the leasehold interests in the Unit and the one that participated in the proceedings 

5 
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before the 0CC. According to Defendant, Colorado Optima, the entity that filed this lawsuit, 

is separate and distinct from Oklahoma Optima and therefore is not entitled to maintain the 

present action. 

This issue was clearly raised by the parties in the prior proceeding before the COCA 

and it was actually litigated. Plaintiff stated in its brief-in-chief on appeal that it was a 

Colorado limited liability company with its principal place of business in Denver, CO. (See 

Dkt. No. 35, Ex. 3 at COCA-00040.) In its answer brief, Defendant claimed that there was 

never any reference to Plaintiff's status as a Colorado limited liability company and that no 

evidence was put on during the proceedings before the 0CC regarding Colorado Optima's 

relationship to the Unit. (See Dkt. No. 35, Ex. 3 at COCA-0001 19; COCA-000 129.) 

In addition, it is clear that the COCA necessarily determined the issue. In its recitation 

of the underlying facts, the COCA stated that notice of the 0CC hearing was mailed to 

Optima "at its Oklahoma City business address." (Dkt. No. 35, Ex. 1 at 3.) Additionally, the 

COCA noted that Defendant later sent correspondence "to Optima at both the Oklahoma City 

address and its Denver, Colorado address." (Dkt. No. 35, Ex. 1 at 6.) It is clear that the 

COCA considered that Colorado Optima was the appellant in the case before it. The fact that 

the COCA then proceeded to issue a ruling indicates that it found that Plaintiff had standing 

to bring the appeal. Such a finding was necessary to the court's judgment, since absent 

standing the court would have had no choice but to dismiss Plaintiff's appeal. 

Contrary to Defendant's arguments, a review of the pertinent factors indicates it had 

a full and fair opportunity to litigate the issue of Plaintiff's standing during the appeal to the 
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COCA. It had every incentive to do so at that stage of the litigation. In addition, the present 

action was clearly foreseeable at the time of Plaintiff's appeal. If either party still felt 

aggrieved at the end of the appellate process, it was very likely that a subsequent lawsuit 

would be filed. Because Defendant had every opportunity to be heard on this issue in the 

prior proceeding, the Court finds that issue preclusion bars the relitigation of Plaintiff's 

standing and status as the real party in interest.*  Plaintiff's motion will be granted on this 

point. 

B. Defendant Misled the 0CC 

According to Plaintiff, Defendant misled the 0CC when it represented that the pooling 

application was uncontested even though Plaintiff had previously informed Defendant that 

it intended to protest any pooling application that it filed. Plaintiff contends that the COCA's 

opinion indicates that it conclusively determined that Defendant misled the 0CC and 

therefore Defendant is precluded from arguing to the contrary in the present litigation. 

It is clear from the briefs filed before the COCA that this issue was actually litigated 

bytheparties. (Dkt. No. 35, Ex. 3 at COCA-000057; COCA-000060; COCA-000133-

COCA-000 139.) Further, it is clear that the COCA actually decided the issue, stating that 

"Mewboume presented the Pooling Application as uncontested although it had actual notice 

and knowledge that Optima intended to oppose any pooling application on the Unit submitted 

Even if the Court were to find otherwise, it seems, based upon the parties' submissions, 
that Plaintiff would be entitled to summary judgment on the issue of its standing. Plaintiff has 
submitted copies of checks showing payment by Plaintiff, with a Colorado address, to the lessors 
of the interests in the Unit. (See Dkt. No. 43, Ex. 1.) 

7 
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by Mewbourne.... In so doing, Mewbourne' s counsel misled the Corporation Commission 

and caused it to enter an erroneous order." (Dkt. No. 35, Ex. 1 at 19-20.) The Court finds 

that this determination was necessary to the COCA'sjudgment because the court very clearly 

linked Defendant's conduct with the entry of an erroneous order. Defendant has not 

demonstrated that it lacked a full and fair opportunity to litigate this issue, and therefore it 

will be precluded from arguing in the course of the present proceedings that it did not 

mislead the 0CC. 

C. Due Process and Lack of Notice 

Even if these issues were actually litigated by the parties on appeal, the Court finds 

that a careful reading of the COCA opinion indicates that they were not actually decided. 

In its findings, the COCA makes no mention that Plaintiffs due process rights were violated. 

Although it states that Plaintiff never had actual notice of the pooling application and 

hearing, the COCA never indicates that the notice was insufficient for constitutional 

purposes. Plaintiff goes too far in attempting to ascribe preclusive value to the COCA's 

opinion. Defendant will not be precluded from arguing whether it provided Plaintiff with 

sufficient notice of the pooling application and hearing and whether Plaintiffs due process 

rights were violated in the underlying 0CC proceedings. 

CONCLUSION 

For the reasons set forth herein, Plaintiffs Motion for Partial Summary Judgment 

(Dkt. No. 35) is GRANTED IN PART and DENIED IN PART. The underlying COCA 
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opinion precludes Defendant from arguing that: (1) Plaintiff lacks standing to bring the 

present claims; and (2) it did not mislead the 0CC during proceedings before that entity. 

IT IS SO ORDERED this 21st day of July, 2010. 

ROBIN J. CAUTHRON 
United States District Judge 
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MEWBOURNE OIL COMPANY, 
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(W.D. Okla.) 

ORDER AND JUDGMENT* 

Before TYMKOVICH, HOLLOWAY, and MATHESON, Circuit Judges. 

Optima Oil & Gas Company, LLC, appeals from the district court's order 

granting Mewbourne Oil Company's motion to dismiss for lack of subject matter 

jurisdiction. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

* 	
After examining the briefs and appellate record, this panel has determined 

unanimously to grant the parties' request for a decision on the briefs without oral 
argument. See Fed. R. App. P. 34(f); 10th Cir. R. 34.1(G). The case is therefore 
ordered submitted without oral argument. This order and judgment is not binding 
precedent, except under the doctrines of law of the case, res judicata, and collateral 
estoppel. It may be cited, however, for its persuasive value consistent with 
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1. I  FE-XHI IT ~x7 
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BACKGROUND 

Optima owned 85% of the oil and gas leasehold rights in certain property in 

Ellis County, Oklahoma (the Unit).' Mewbourne owned the remaining 15%. In 

2006, Optima informed Mewbourne that it intended to be the operator of the Unit and 

that it was taking steps toward development of the Unit. Nonetheless, Mewbourne 

filed an application with the Oklahoma Corporation Commission (0CC) seeking an 

order force pooling Optima's rights and interests in the Unit and naming Mewbourne 

as the operator of the Unit . 2  Mewbourne sent notice of the application and hearing to 

Optima's Oklahoma City, Oklahoma office. An Optima employee signed the certified 

mail receipt, but did not give anyone in management the certified mail. Optima did 

not appear at the hearing on the application, because it did not know about it. 

Despite knowing Optima's opposition to the pooling application, Mewbourne 

proceeded at the hearing before an 0CC Administrative Law Judge (AU) with an 

uncontested application for force pooling. The ALJ recommended to the 0CC that 

the pooling application be granted. 

The day after the hearing, someone at Optima discovered the unopened mail 

containing the notice of hearing and the application. Optima filed a motion to stay 

The Unit was in Section 1, Township 20 North, Range 24 West, Ellis County, 
Oklahoma. 

2 	"Force pooling' occurs when the [0CC] requires owners of drilling rights to 
pool their interests and contribute to development costs." Fleet v. Sanguine, Ltd., 
854 P.2d 892, 895 n.8 (Okla. 1993), abrogated on other grounds by Purcell v. Santa 
Fe Minerals, Inc., 961 P.2d 188, 193 (Okla. 1998). 

-2- 
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issuance of an order granting the pooling application or to reopen proceedings. 

Although the motion was set for a hearing, the 0CC granted the pooling application 

before the motion was heard. The same day the application was granted, Optima 

filed a motion to vacate the pooling order and requested a full hearing on the 

application's merits. 

The AU held a hearing on the motion to reopen, at which Optima presented 

witness testimony and argued that Mewboume knew it opposed the application for 

force pooling and to name Mewbourne as operator. Mewbourne also appeared at the 

hearing and presented argument. The following day, the AU heard the motion to 

vacate, and the parties presented additional testimony, evidence, and argument. 

Mewbourne's witness admitted on redirect that he knew Optima objected to the 

pooling application and request to name Mewbourne as operator. The AU 

recommended that the pooling order be vacated and the matter be reopened for a 

complete hearing on the merits, in light of the question of notice and Mewbourne's 

knowledge that Optima opposed the pooling application. An appellate referee agreed 

with the AL's recommendation, but the 0CC rejected the recommendations to grant 

the motions to vacate and reopen. Optima appealed. 

The Oklahoma Court of Civil Appeals vacated the pooling order and the order 

denying the motions to reopen and to vacate, concluding that the 0CC erroneously 

designated Mewbourne as operator. The Oklahoma Court of Civil Appeals found 

that Optima did not have actual notice of the pooling application and that Mewbourne 

-3- 
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had presented the application as uncontested despite knowing that Optima would 

oppose it. Also, the court found that Mewbourne misled the 0CC by failing to 

disclose facts necessary for the 0CC to make an informed decision. The Oklahoma 

Court of Civil Appeals remanded to the 0CC "for a full hearing on the merits of 

Mewbourne's Pooling Application and any further proceedings consistent with this 

opinion." Aplt. App., Vol. 1, at 47. The Oklahoma Supreme Court affirmed the 

Oklahoma Court of Civil Appeal's decision in favor of Optima. 

Optima then filed this suit in federal district court against Mewbourne, 

alleging claims of tortious interference with contractual relationships and tortious 

interference with prospective business opportunities and seeking damages. 3  The 

complaint asserted that while the appeal from the OCC's decision was pending, 

Optima's lessors agreed to extend the leases for six months to commence drilling. 

Even though the lease extensions were recorded, Mewbourne contacted the lessors 

and convinced them to sign top leases covering the same leases Optima held .4 

Optima asserted that although Mewbourne knew Optima's lease extensions would 

expire if Mewbourne delayed drilling beyond the six-month extension time, 

Mewbourne filed a motion with the 0CC for a one-year extension of time to begin 

Optima also asserted abuse-of-process, fraud, and constructive-fraud claims in 
its complaint, but later voluntarily dismissed those claims. 

A top lease is a "lease[] that take[s] effect only if the pre-existing lease should 
expire or be terminated." Concorde Res. Corp. v. Kepco Energy, Inc., 254 P.3d 734, 
736 n.4 (Okla. Civ. App. 2011). 

IKAM 
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drilling. A hearing was held on the motion. Both parties appeared and Optima 

objected to an extension. According to Optima, Mewbourne misrepresented at the 

hearing that granting an extension would preserve the status quo, even though 

Mewbourne knew that Optima would lose its leasehold rights in the Unit and those 

rights would vest in Mewbourne due to the top leases. The 0CC granted a one-year 

extension of the date to begin drilling. Optima successfully appealed, but its leases 

had already expired and Mewbourne had obtained all of Optima's leasehold interests. 

In the complaint, Optima asserted that Mewbourne's tortious conduct caused it 

to lose significant business opportunities and subjected it to financial harm. Optima 

maintained that during Mewbourne's actions before the 0CC to force pool the Unit, 

Mewbourne, under oath, knowingly withheld and misrepresented material facts to the 

0CC, wrongfully depriving Optima of its leasehold rights and interests. And 

"Mewbourne engaged in wrongful and fraudulent conduct at the [0CC] designed to 

deny Optima the ability to commence drilling within the time necessary to preserve 

its leasehold rights." Id. at 25. Further, Optima contended that Mewbourne's 

actions, despite knowing Optima held an 85% leasehold interest, resulted in 

extinguishment of Optima's leasehold interests, thereby denying Optima prospective 

business opportunities. 

The district court denied Mewbourne's first two motions to dismiss—one 

under Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon 

which relief may be granted and the other under Federal Rule of Civil Procedure 

-5- 
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12(b)(1) for lack of subject matter jurisdiction due to incomplete diversity of 

citizenship between the parties. The court granted, in part, Optima's motion for 

partial summary judgment under Federal Rule of Civil Procedure 56, holding that 

Mewbourne is bound by the Oklahoma Court of Civil Appeal's determination that 

Mewbourne misled the 0CC, causing it to enter an erroneous pooling order. 

Mewbourne filed a third motion to dismiss. This Rule 12(b)(1) motion to 

dismiss for lack of subject matter jurisdiction asserted that Optima must submit its 

tortious interference claims for damages to the 0CC. The district court granted the 

motion, relying on Leek v. Continental Oil Co., 800 P.2d 224 (Okla. 1989). In Leek, 

the plaintiff sought damages for misrepresentations the defendant made to the 0CC 

during a hearing. Id. at 229. Leek held that the 0CC has jurisdiction to consider 

intrinsic fraud claims for damages based on a defendant's misrepresentations to the 

0CC during adversarial proceedings. Id. at 229-30. The district court determined 

that, as in Leek, Optima's complaint made clear that its tortious interference claims 

arose from Mewbourne's misrepresentations to the 0CC and jurisdiction would 

therefore lie only in the 0CC, not the district court. This appeal followed. 5  

Before ruling on the second motion to dismiss, the district court held an 
evidentiary hearing on the issue of whether there was complete diversity of 
citizenship between the parties. The court concluded that there was. On appeal, we 
granted Optima's unopposed motion to file a Supplemental Appendix containing an 
affidavit more clearly establishing diversity. Accordingly, the only jurisdictional 
question before us is whether the district court erred in granting the third motion to 
dismiss. 

I 
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ANALYSIS 

We review de novo the district court's Rule 12(b)(1) dismissal for lack of 

subject matter jurisdiction. Smith v. United States, 561 F.3d 1090, 1097 (10th Cir. 

2009). In doing so, we "accept[] the district court's findings of jurisdictional facts 

unless they are clearly erroneous." Wyoming v. U.S. Dep 't of Interior, 674 F.3d 

1220, 1231 (10th Cir. 2012) (internal quotation marks omitted). 

Optima argues that the district court had subject matter jurisdiction over its 

tort claims related to or arising from Mewbourne's misconduct before the 0CC. 

Optima contends that the court applied Leck too broadly, because Leek is limited to 

cases involving intrinsic fraud, whereas its tort claims involve extrinsic fraud. 

See Leck, 800 P.2d at 226 (stating that "allegations ... in the nature of intrinsic 

fraud" must be decided in forum where fraud occurred). Optima maintains that all 

issues of fact concerning intrinsic fraud were resolved by the Oklahoma Court of 

Civil Appeals, but its tort claims could not be resolved by the 0CC because they are 

not based on the adjudicated facts. 

Leck defines intrinsic fraud as 

any fraudulent conduct of the successful party which was practiced 
during the course of an actual adversary trial of the issues joined and 
which had no effect directly and affirmatively to mislead the defeated 
party to his injury after he announced ready to proceed with trial. If 
during the trial the successful party urges forged instruments or perjured 
testimony or fails to introduce witnesses of whom he had knowledge 
and whose testimony would help his adversary and impair his own case, 
he is guilty of fraud; but it is intrinsic fraud, for relief from which 
application must be made to the court having jurisdiction of the issues 
joined and tried. 

-7- 



Case 5:09-cv-00145-C Document 121 Filed 10123!12 Page 8 of 14 
Dc 

800 P.2d at 229-30 (internal quotation marks omitted). In contrast, extrinsic fraud is 

"(a) any fraudulent conduct of a successful party, (b) perpetrated outside of an actual 

adversary trial or process and (c) practiced directly and affirmatively on the defeated 

party, (d) whereby he was prevented from presenting fully and fairly his side of the 

case." Patel v. OMH Med. Ctr., Inc., 987 P.2d 1185, 1196 (Okla. 1999). "Examples 

of extrinsic fraud include false representations that the defeated party is merely a 

nominal party against whom no relief is sought, false promise of compromise, 

concealment of suit, kidnapping of witnesses, and similar conduct." Id. The Leck 

court found that the "allegations of misrepresentation" in that case were "allegations 

of intrinsic fraud because they refer[red] to false information given by the appellee at 

the adversarial hearing before the [0CC]." 800 P.2d at 230. 

In its complaint, Optima asserted misrepresentation by Mewbourne to the 0CC 

as the basis for its claims. With respect to the tortious interference with contractual 

and business relations claim, Optima asserted that "[a]s a result of Mewbourne's 

misconduct, Mewbourne interfered with Optima's contractual rights under its leases. 

Mewbourne engaged in wrongful and fraudulent conduct at the [0CC] designed 

to deny Optima the ability to commence drilling within the time necessary to 

preserve its leasehold interests." Apit. App., Vol. 1, at 25. With respect to the 

tortious interference with prospective business advantage, Optima asserted that 

"Mewbourne's intentional and tortious acts and conduct resulted in the 

extinguishment of Optima's leasehold interests. Mewbourne wrongfully, 
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intentionally and maliciously interfered with [Optima's] prospective business 

advantage by cutting off Optima's leasehold interests and all potential business 

opportunities related thereto . . . ." Id. at 26. 

As the district court found, these claims arise from misrepresentations made by 

Mewbourne to the 0CC and any damages arise as a result of the misrepresentations. 

The alleged fraudulent misrepresentations to the 0CC with regard to cutting off 

Optima's leasehold interests are intrinsic fraud. See Fransen v. Conoco, Inc., 64 F.3d 

1481, 1489 (10th Cir. 1995). "A claim that a party misrepresented facts to the 0CC 

is properly brought before the 0CC." Id. (citing Leck); Leck, 800 P.2d at 230 

("Relief from intrinsic fraud must be made by direct attack in the same case in which 

the fraud was committed."). The district court therefore correctly determined that it 

did not have jurisdiction to consider Optima's claims. See Fransen, 64 F.3d at 1489 

(citing Leck); Leck v. Cont'l Oil Co., 892 F.2d 68, 69 (10th Cir. 1989) (per curiam) 

(concluding that district court correctly decided that it lacked subject matter 

jurisdiction to consider issue regarding misrepresentation to 0CC). 

Optima also contends that Leck is distinguishable because there was no 

adversarial proceeding on the merits of the force pooling application. 6  See Leck, 

6 	Mewbourne contends that this issue, as well as others, were not raised in the 
district court and therefore should not be considered on appeal. We reject that 
argument because waiver and forfeiture rules do not apply to jurisdictional issues and 
therefore issues concerning jurisdiction can be raised at any time. See Forest 
Guardians v. U.S. Forest Serv., 495 F.3d 1162, 1170 n.7 (10th Cir. 2007); Huerta v. 
Gonzales, 443 F.3d 753, 755 (10th Cir. 2006). 

IME 
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800 P.2 at 230 (noting misrepresentation made at adversarial hearing). It is true that 

the proceedings on the uncontested application were not adversarial because Optima 

had not received actual notice of the hearing and application and therefore did not 

appear at the hearing. All other proceedings before the 0CC, however, were 

adversarial proceedings. And the Oklahoma Court of Civil Appeals explicitly 

remanded for a full hearing on the merits of the pooling application. Therefore, we 

conclude that there were adversarial proceedings available for Optima to assert its 

claims against Mewbourne. 

Optima next contends that Okla. Stat. tit. 23, § 3 permits a cause of action for 

tortious interference. See id. ("Any person who suffers detriment from the unlawful 

act or omission of another, may recover from the person in fault a compensation 

therefor in money, which is called damages."). This statute does not in any way 

undermine Leck 's holding that proceedings on intrinsic fraud must occur before the 

0CC, not the district court. 

Optima further contends that because it does not seek relief from the prior 

0CC ruling on the intrinsic fraud issues that have already been vacated and there is 

no issue to reconsider at the 0CC, the only remaining issue is a private dispute for 

money damages, which is appropriately heard in the district court. "The distinction 

between public and private rights is not always immediately apparent." Rogers v. 

Quiktrip Corp., 230 P.3d 853, 857 (Okla. 2010). Leck states that district courts have 

jurisdiction over private rights disputes, whereas the 0CC has limited jurisdiction to 

SKIIE  
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protect the "public rights in development and production of oil and gas." 800 P.3d 

at 226; see id. (indicating that unitization orders, pooling orders, and orders setting 

allowables on unit's well are matters of public rights; recognizing that 0CC "has 

jurisdiction to hear only public rights disputes involving actions on joint operating 

agreements or disputes concerning a pooling order's effect"); see also Rogers, 

230 P.3d at 857 ("Public rights, at a minimum, must arise between the government 

and others: the liability of one individual to another under the law as defined is a 

matter of private rights."). When addressing the misrepresentation issue, Leck does 

not expressly state that it is dealing with a public right. We conclude, however, that 

Leck considered a public right, because the essence of the claim was intrinsic fraud 

on a tribunal. Since we conclude that intrinsic fraud is at issue in this case, we also 

conclude that a public right is at issue. Additionally, we note the Leck plaintiff 

sought money damages for the misrepresentations to the 0CC. Leek, 800 P.2d at 

229. Therefore, nothing in Leck precludes Optima from also seeking damages from 

the 0CC. 

- 11 - 
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CONCLUSION 

Accordingly, we conclude the district court correctly granted Mewbourne's 

motion to dismiss for lack of subject matter jurisdiction. The judgment of the district 

court is AFFIRMED. 

Entered for the Court 

Timothy M. Tymkovich 
Circuit Judge 
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