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BRIEF IN SUPPORT OF MOTION FOR ORAL ARGUMENT

Mewbourne Oil Company’s (“MOC”) Motion to Dismiss presents an important legal
question of first impression:
Whether the Oklahoma Corporation Commission (“OCC”), as a
tribunal of limited jurisdiction, has the subject matter jurisdiction
to award money damages, as sanctions, to a party for alleged
intrinsic fraud that purportedly caused the OCC to issue an
erroneous order.
No constitutional, statutory or regulatory provision confers such subject matter

jurisdiction nor does any decision either of this Commission or the Oklahoma Supreme Court.

PROCEDURAL HISTORY BEFORE THE OCC

MOC filed an Application for a Pooling Order and Appointment as Operator
(“Application”). Optima Oil & Gas Company (“Optima”) owned an interest in the subject
acreage. As required by rule to afford due process, MOC served notice on Optima by certified
mail, return receipt requested. The employee authorized by Optima to receive mail and sign the
return receipt signed for that notice. MOC also published notice.

At the time noticed for the hearing Optima did not appear. The Administrative Law
Judge (“ALJ”) conducted the hearing and then issued a report recommending that the OCC grant

MOC’s application.
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Prior to the date set for OCC consideration of the ALJ’s report, Optima appeared and
objected after discovering the notice, which was unopened. Optima asserted that it would have
contested MOC’s Application if it had been aware of the Application and that MOC knew the
Application was not uncontested. Subsequent to Optima’s filing before the OCC as to MOC’s
knowledge, but before it was scheduled to be heard, the OCC entered its order granting MOC'’s
Application.

Optima then filed a motion to vacate the pooling order entered by the OCC. A record,
including live testimony, was developed before an ALJ. As part of that record, Optima offered
testimony from its local manager that the employee who had received and signed for the notice
of the Application and Hearing was disaffected and failed to notify her supervisors of the service.
The disaffected employee did not testify before the ALJ. Additionally, a MOC employee
testified that a contractor had told him, before the Application was filed, that Optima had told the
contractor that Optima would oppose pooling orders sought by MOC for acreage in which
Optima had an interest. Optima’s local manager testified that he told MOC’s employee of that
intent prior to the Application being filed.

The ALJ recommended that the motion to vacate be granted, although the ALJ did not
find fraud. The Appellate Referee also recommended the motion to vacate be granted but
likewise did not find fraud.

The OCC found that the mail service accepted by Optima’s authorized employee was
valid and per se controlling and denied the motion to vacate.! The language of OCC’s order did
not address (1) Optima’s testimony concerning its pre-Application communication that Optima

intended to oppose any pooling application by MOC for acreage in which Optima had an interest

I'See OCC Order No. 529450, attached hereto as Exhibit A.
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or (2) MOC’s failure to disclose to the OCC that communication prior to entry of the OCC order
granting the pooling order, although that testimony was before the OCC.

That OCC order made clear that the OCC did not rely on the absence of disclosure by
MOC of any pre-service statement by Optima of its intent to protest.

PROCEDURAL HISTORY IN THE OKLAHOMA APPELLATE COURT

Optima appealed the OCC order denying the motion to vacate the pooling order. On
appeal, the Court of Civil Appeals (“COCA”) reversed the OCC order denying the motion to
vacate the pooling order and accordingly vacated the pooling order. MOC’s Application was
remanded to the OCC for a full hearing on the merits of MOC’s pooling Application and any
further proceedings consistent with the COCA opinion. Slip opinion attached hereto as Exhibit
B.

In its opinion, COCA, although having stated that MOC’s attorney “mislead the OCC,”
did not find that the OCC relied on the MOC’s misleading statement in denying the motion to
vacate.?

Although COCA had labelled its opinion as for publication, the Oklahoma Supreme
Court withdrew that opinion for publication when MOC’s petition for certiorari was denied.

After remand, MOC as applicant for the pooling order did not pursue its application since
MOC'’s leases of the acreage at issue had expired. At that time, both MOC and Optima

effectively treated the OCC matter as concluded.

2 Since the OCC was aware of the factual record as to Optima’s claim of pre-Application
statement of intent prior to denying Optima’s motion to vacate, the record could not support such
a statement of reliance. In fact, on appeal, the COCA noted that the OCC did not consider “the
evidence concerning lack of notice and its denial of due process” and continued that “[i]nstead,
the commission appears to have viewed the question of notice strictly on the veneer of adherence
to a statutory guideline.” (slip op. §36.)
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THE FEDERAL COURT PROCEEDINGS FILED BY OPTIMA WITHOUT
SUBJECT MATTER JURISDICTION IN STATE DISTRICT COURT

Optima initiated a common law action in state district court for money damages against
MOC for alleged litigation misconduct concerning the pooling Application. The case was
removed to federal district court. Over Optima’s objection, that court dismissed the case for lack
of subject matter jurisdiction. Optima appealed that jurisdictional dismissal to the Tenth Circuit
Court of Appeals. The Tenth Circuit Court rejected Optima’s claim of subject matter jurisdiction
and affirmed the dismissal by the district court.?

OPTIMA’S MOTION FOR MONEY DAMAGES AS “SANCTIONS”

Years after COCA remanded the moot pooling Application, Optima, in its search for
money damages, initiated this proceeding. Optima seeks damages for alleged intrinsic fraud in
the OCC’s denial of Optima’s motion to vacate.* MOC moved to dismiss the claim for money
damages labelled as “sanctions” due to the OCC’s lack of subject matter jurisdiction to award

such money relief. The ALJ recommended denial of the motion. MOC sought review by the

3 Neither the Tenth Circuit Court of Appeals nor the United States District Court for the Western
District of Oklahoma have the judicial power to determine whether the OCC has subject matter
jurisdiction to award money damages of any kind. That question is exclusively within the
control of the OCC in the first instance and ultimately of the Oklahoma State appellate courts.

Since the federal courts did not have subject matter jurisdiction as to Optima’s claims,
those courts lacked jurisdiction to determine anything other than their jurisdiction. Any other
determinations are void as ultra vires. See, U.S. v. Hartwell, 448 F.3d 707, 715 (4th Cir. 2006)
(“any action by a court without subject matter jurisdiction is ‘ultra vires’ and therefore void.”)

4 Intrinsic fraud is not practiced on a party in a proceeding such as Optima’s. Rather, it is fraud
committed on a tribunal, such as the OCC. The usual remedy is vacation of the tribunals order or
judgment. The order denying the motion to vacate the pooling order has previously been
reversed by the COCA. Consistent with the lack of intrinsic fraud, not to mention its lack of
subject matter jurisdiction to award money damages, no motion for money sanctions of any kind
has been initiated by the allegedly defrauded party, the OCC.
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appellate ALJ, who also recommended denial of the motion. See Referee’s Report attached
hereto as Exhibit C.

ORAL ARGUMENT IS APPROPRIATE SINCE NO AUTHORITY RECOGNIZES
JURISDICTION TO AWARD DAMAGES AS SANCTIONS

The lack of express authority for the OCC to award money damages as sanctions is not
subject to dispute. First, neither the Oklahoma Constitution nor state statute confers such
jurisdiction on the OCC, as the absence of any supporting citation in the appellate ALJ report
confirms (the “Appellate Report™). Second, neither rule nor prior order of the OCC recognizes
subject matter jurisdiction to award damages as sanctions, as the absence of such a citation in the
Appellate Report further demonstrates.’

Likewise, no decision of the Oklahoma Supreme Court holds the OCC has subject matter
jurisdiction to award damages as sanctions or otherwise, as confirmed by the Appellate Report’s
absence of any high court decision authorizing damages. As the Appellate Report does
recognize, the Supreme Court has held on multiple occasions, that the OCC lacks subject matter
jurisdiction to award damages, citing Kingwood Oil Company v. Hall-Jones Oil Corp., 1964 OK
231 and Texas Oil and Gas Corporation v. Rein, 1974 OK 8.

Although the Appellate Report concludes that the OCC has jurisdiction to enter a money
judgment for damages as sanctions as part of its inherent powers, no decision is offered
discussing the OCC’s “inherent power.” Likewise, the Appellate Report provides no Supreme
Court decision holding that the OCC is a court with inherent powers and that those general

equitable powers include the subject matter jurisdiction to award damages of any kind.

> Constitution, statute and rule authorize the OCC to entertain contempt proceedings in certain
instances and accordingly to impose fines. No contempt proceeding has been instituted by the
OCC or Optima.
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Specifically, the Appellate Report does not explain how those “inherent powers” can be
exercised without violation of the Supreme Court’s repeated teaching that the OCC cannot award
damages.®

Finally, although the Appellate Report invokes Leck v. Continental Oil Co., 1989 OK
173, 800 P.2d 224, to aid its conclusion that the OCC has jurisdiction to award money damages
as sanctions, as the opinion’s actual language confirms, Leck does not so hold. In Leck, which
was an advisory opinion issued to the Tenth Circuit Court of Appeals in response to a certified
question, the Supreme Court did not hold that the OCC has subject matter jurisdiction to award
damages for intrinsic fraud. Rather, after citing Chapman v. Chapman, 692 P.2d 1369 (Okla.
1984), a divorce case not addressing damages for intrinsic ground, the court noted that the
remedy for intrinsic fraud is a “direction action” in the tribunal upon whom the fraud was
committed. Direct action means seeking the vacation of the order or judgment of the tribunal
resulting from the intrinsic fraud on that tribunal. The court then merely stated that the OCC
should “hear allegations of the intrinsic fraud and rule upon them.” An award of money
damages by the OCC is not mentioned, much less authorized in Leck’s holding in favor of a

party as the court intimated in its concluding paragraph of the advisory opinion.” In answering

® That claim of inherent power of a court is further complicated by the Appellate Report
acknowledging that the Supreme Court on multiple occasions has held that, constitutional (or
statutory) identification of the OCC as a “court of record” notwithstanding, the OCC is not a
court and its members are not judges. State ex rel. Edmondson v. Corporation Com’n, 1998 OK
118; Vogel v. Corporation Com’n, 1942 OK 14, 121 P.2d 586. The Appellate Report’s mention
of Monson v. Corporation Com’n, 1983 OK 115, 673 P.2d 839, brought to the Appellate
Referee’s attention by MOC, does not diminish that prior and subsequent decisional law. In
Edmondson, the author of Monson and the four other concurrees in Munson then still on the
Supreme Court concurred and reasserted Vogel’s earlier express teaching that the OCC is not a
court.

7 The Appellate Report does not indicate that an action for money damages for intrinsic fraud
was commenced and subsequently authorized by the OCC in Leck.
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the question presented, the Supreme Court in Leck, held that the district court lacked subject
matter jurisdiction over the claim:

We find that the allegations of misrepresentations as averred in the
petition are allegations of intrinsic fraud because they refer to false
information given by the appellee at the adversarial hearing before
the commission on plaintiffs’ application for a reduction in the
allowable of the Wosika well. Consequently, subject matter
jurisdiction does not lie in the district court for a cause of action on
these alleged misrepresentations.

CONCLUSION

Because of (1) the lack of applicable authority in the Appellate Report expressly
recognizing the OCC’s subject matter jurisdiction to award money damages as sanctions for
intrinsic fraud allegedly practiced on the OCC, (2) the expansion of OCC jurisdiction
recommended by the Appellate Report and the impact of such expansion on matters generally
before the OCC and (3) the likelihood of Supreme Court review of the fundamental issue of
subject matter jurisdiction addressed by the Appellate Report, MOC requests oral argument on

this important legal question of first impression.

{2417477;2} -7-



(24174772}

Respectfully submitted,

Dﬁb Cb\:k;r')k‘—-ﬁ

Dale E. Cottingham, OBA No. 1937
GABLEGOTWALS

BOK Park Plaza, 15" Floor

499 W. Sheridan Ave., Ste. 2200
Oklahoma City, OK 73102
Telephone: (405) 235-5500
Facsimile: (405) 235-2875
dcottingham@gablelaw.com

Graydon D. Luthey, Jr., OBA No. 5568
GABLEGOTWALS

110 N. Elgin Ave., Ste. 200

Tulsa, Oklahoma 74103-4217
Telephone: (918) 595-4800

Facsimile: (918) 595-4990
dluthey@gablelaw.com

-and-

Benjamin J. Brown, OBA No. 30843
1560 East 21st Street, Ste. 310
Tulsa, Oklahoma 74114

Telephone: (918) 779-6047

Attorneys for Mewbourne Oil Company
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Attorney for Optima Oil & Gas Company, LLC

Jan Preslar Tyler Trout

Administrative Law Judge Deputy General Counsel for Oil and Gas
Oklahoma Corporation Commission Conservation

PO Box 52000 Oklahoma Corporation Commission
Oklahoma City, OK 73152-2000 PO Box 52000
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APPLICANT: MEWBOURNE OIL COMPANY ) CAUSE CD NO.
) 200604826

RELIEF SOUGHT: POOLING ;
LAND COVERED; SECTION 1, TOWNSHIP 20 NORTH, ORDER NO.

RANGE 24 WEST, ELLIS COUNTY,

OKLAHOMA. S29450

ORDER DENYING MOTION TO VACATE
ORDER NO. 528230 AND MOTION 'F% SEQY ISSUANCE OF ORDER AND TO
REOP

These Motions came on for hearing before Michael Decker, Administrative Law
Judge for the Oklahoma Corporation Commission, on the 14th and 15th days of August,
2006, in the Commission’s Courtroom, Jim Thorpe Building, Oklahoma City, Oklahoma,
pursuant to notice given as required by law and the rules of the Commission for purpose
of taking testimony and reporting to the Commission.

Richard Grimes, on appeal, and James W. George, on the merits of the motions,
attorneys, appeared for applicant, Mewbourne Oil Company (“Mewbourne”); John C.
Moricoli, Jr., attorney, appeared for Movant, Optima Oil & Gas Company (“Optima”); and
Sally Shipley, Deputy General Counsel for Conservation, filed her appearance for the
Oklahoma Corporation Commission.

The Administrative Law Judge (“ALJ") issued his Oral Ruling recommending the

Motions to which an Oral Appeal was timely lodged and proper notice given of the setting
of the Oral Appeal.

The Oral Arguments on the Oral Appeal were referred to Randolph S. Specht, Oil
and Gas Appellate Referee (“Referee”), on the 21st day of August, 2006. The Referee
issued his report recommending that the ALJ be affirmed on the 22nd day of August, 2006.

The Commission en banc deliberated this matter on August 25, 2006. After review
of the record in this cause the Commissioners voted 3-0 to reverse the recommendations
of the Administrative Law Judge and Referee and to deny the motions described above.
In support of such ruling the Commission finds as follows:

FINDINGS

1. This is an Application of Mewbourne Oil Company for pooling oil and gas
interests in certain named common sources of supply in the 640-acre drilling and spacing
unit consisting of Section 1, Township 20 North, Range 24 West, Ellis County, Oklahoma.
Optima was the only respondent named in this Application.

3. Mewbourne caused a copy of the Application and Notice of Hearing in this
cause to be mailed to Optima by certified mail at least fifteen (15) days before the
scheduled hearing date. Optima signed for and accepted that certified mailing but
contends that its manager in Oklahoma City was not made aware of such fact by the
employee who signed for the mailing.

4. Optima did not appear on the date this cause was set for hearing and
Mewboume obtained the recommendation of an Administrative Law Judge for the
requested relief. Order No. 528230 was issued in this cause on August 10, 2006.

5. Optima seeks to vacate Order No. 528230 and have this cause reopened for
the purpose of a protest concerning certain issues, including operations and values.

6. The Commission finds that notice was properly given to Optima in this matter
and that the Motion to Vacate Order No. 528230 should be denied. The issuance of that
Order moots the need to consider the Motion to Stay Issuance of Order and same should
be denied.

EXHIBIT



CAUSE CD NO. 200604826-POOLING
SECTION 1-20N-24W, ELLIS CO., OK
MEWBOURNE OiL COMPANY

ORDER

IT IS, THEREFORE the order of the Corporation Commission of Oklahoma that the

Motion to Stay Issuance of Order and Motion to Vacate Order No. 528230, both filed by
Optima Oil & Gas Company, are denied,

OKLAHOMA CORRORATION, COMMISSION

DONE AND PERFORMED THIS g DAY OF 7L - ,2008.

p‘l ER OF THE COMMISSION:

ELL, Commission Secreary

iy

I

REPORT OF THE ADMINISTRATIVE L AW JUDGE

'gs' and order are the report and recommendations of the

7-§-Zoos

Date

Mfchael Decker, "
Administrative Law Judge

Technical Review Date
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TIILS OPINION fIAS BEEN RELEASED FOR PUBLICATION BY ORDER OF
THE COURT OF CIVIL APPEALS

IN THE COURT OF CIVIL APPEALS OF TIB STATE OF OKLAIIOMA

INVISION IV

OPTIMA OIL & GAS COMPANY, LLC, )
)
Appellunt, )
)
vs. ) Case No. 103,742
TR ) . 'E)l' o5
THE CORPORATION COMMISSION ) Ogl{.g}'gf IVH, APPEALS
OF FUE STATE OF OKLAHOMA ond ) OF OKLAHOMA
MEWBOURNE OIL COMPANY, } APR -8 2008
’ )
' Appellces, MIGHAEL 8. RICH
ppelices ) AEL 8. RICHIE
APPEAL FROM TIIE CORPORATION COMMISSION
PO I ATED A ~ NST
COMMISSION ORDER 529450 |S REVERSED AND

RE DED WITH INSTRUCT

Jobn C. Motricofi, Jr.

Philip A, Schovanee

MORICOLY, MATULA,

SCHOVANUC & 11ICKMAN

Oklahoma City, Oklahoma For Appellant

Benjmmin Jackson

GENERAL COUNSEL
OKLABOMA CORPORATION
COMMISSION

Michele Craig

DEPUTY GENERAL COUNSEL
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OKLAIOMA CORPORATION
COMMISSION For Appellee Okluhoma
Oklahoma City, Oklahoma Corporation Commission

Richard A. Grimes

GRIM{S, ANDERSON & DAY, P.L.L.C. For Appellee Mewbourne
LEdmond, Oklahoma 0il Company

OPINION BY KEI'TH RAPP, CINEF JUDGE:
1 Optimg Oil & Gas Company, LLC (Optima) appeals a Corporation
Commission pooling order and an order denying Optima’s Molion to Stay [ssuance
ol Order and Motion to Vacato Order No, 528230 in this action involving a
Pooling Application liled by Mewbourne Oil Company (Mewbourne),
BACKGROUND
2 Mewbourne filed a Pooling Application with the Corporation Commission
{Commission) on June 1, 2006, in Cause CDD No. 200604826, seeking (o force pool
Optima's rights in Section |, Township 20 North, Range 24 West, Ellis County,
Oklahoma (the Unit). Optima owns 85 percent of the oil and gas leasehold rights
underlying this property and Mewbowrne owns the remaining 15 percent, QOplima

was the only respondent listed on the Pooling Application.!

' Optima, Mewbourne, and albers had driffed another sectivn fn April 2006, There hud been u
mecting bevween the puatles coneerning the Fagalp well in Ihis seerion, which spporently is in the snme
local aren. Thus, it eon be said i Optime and Moewbourne were scquainted snd had un appurent
ongoing Interest in the Fagala well.
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93 On that same dale, Mewbourmne malled, via certified mail, return receipt
requested, the Pooling Application and the Notice of Hearing 1o Optima af jis
Oklahoma Cily business address.” The certified mail receipt was accepted and
gigned by Oplima’s receptionist/seerclary ()I.l June 2,2006. On July 31,2006, the
seeretary quit her job with Qplima, without notice, due to personal problems.® She
did not nolify anyone with Oplima ol the certified mail received from Mewbourne,
The cerlified letter remained unopencd until Willinm Jack, Optima’s loca)
aperutiong manager, discovqred the letter in the secrctary’s file drawer on August
8, 20006, alter he Pooliné Application hearing. William Jack, upon discovery of
the felter, nolilied Optima’s atiorney of the letter.

14 Mewbourne presented the Pooling Application to the Commission as an
uncontested application on June 27, 2006, before Michael Porter, the
Admibisteative Law Judge (ALJ). Optima did not appear af the hearing because it

did-not know ahout the hearing.’

* Mewbourne mailed e Application und Notice of Heuring 1o

Uptima O wisd Gy Company
211 N. Robluson, Sulie 1600 South
Oklahmun Cily, DK 73102
Regord, puge 137-1, This Court noses this is the sppc street address vs Mewboutne.
' Record, Val. Tof {1, p. 47, lines 16 - 24 (August 14, 2006, hearing).
1 Recond, Vol. Tol 11, p. 39 {August 14,2006, hearing),

3
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15 At the hearing, Mewbourne presented one witness, Chuck Falkenstein, a
petroleum landman for Mewbourne (o testify regarding whother jt had made a
diligent effort to reach a private agreement with the other owners in the Unit, as
required by Corporation Commisslon Rule 165:5-7-7, 1le also testilied concerning
the inir market value of the oil and gas interests within the Unit.

96 Falkenstein testified that Mewbourne sent a proposal lettor (o alt owners on
May 21, 2006. He stated thal he had made o diligent effort to reach un agreement
with the owners for the purpose of drilling the Unit well. ile also lestified thal
Mewbourne {iled the Pooling Application because it was unable to reach ‘
agreemeni with the other owners.’

47  As o the fair market value isguc, Falkenstein testified that he had made a
diligent investigation regarding the values paid for other inleresis in the Unit and
surrourdding cight units.* Based on this investigation, Falkenstoin staled he
ascerlained that the fair market value should be $250 per acre with a corresponding

3/16th royalty interesi, Falkenstein stuted (hat the amount listed in the Pooling

? Record, Vol. { of 11, p. & (June 27, 2006, hearing).

* Folkensicin testified thol the highest price poid por nere was hy Chesapenke, which had pnid
325 per aere. ‘The nexi highest price pald was $250 per aere, which was pald by Optinum. Afler Optlma,
the next kighest price was $200 por oero.

4
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Application reflected his investigation and, in his opinion, il reficcted the current
accurale markel value.

48 (naddition, Falkeustein testilied that the scheduling requested in the Pooling
Application rellccted a fair length of time, Falkenstein also testificd thai
Mewboume requested the Cominission appoint it operator of the Unit.

19 Palkenslein admitied at the hearing, upon the ALJ’s questioning, that
Optima owns 556.6 acres of the Unit and Mewbourne owns 102 acres.

Y10 After hearing testimony, the ALJ concluded that Lhe Pooling Application
should be granted and made the recommendalion to the Commission.

411 - Optima filed a Motion lo Stay Issuance of Order and to Reopen the next day,
on August 9, 2006, aller discovery of the unopened Notice of Hearing. Oplima
argued that it was the solo respondent in the malter and the owner of 85 percent ol
Ihe oll and gas leaschold interests in the Unit. 1t Further arguod that Optima would
have coutested Mewbourne's application if it had been aware of the {iling and thal
Mewbourne knew this was nol an uncontested matier between the Jease owners,
Oplima asked the Commission to slay issuing an .m'dcr on lhe maller, to reopen the
cause, and to remand it to the ALJ for o full trial on the merits. The Commission

set Optima's motion for henring on August (4, 2006,
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912 On August 10, 2006, the Commission entered Pooling Ocder No. 528230 (P.
0. 528210) gruntiug Mewbourne’s Pooling Application as requested. This. pooling
order was enlered belore Optima’s motion was heard, but after its filing. P. O.
528230 sel forth the provisions governing the participation or nonparlicipation by
any owner within the Unit, including nmnir;g Mewbourne, as 8 minor lease inlercst
holder, obcralor of the Unit well,

113 On the same day thal the Commission enlered P.O. 52823'0. August 10,
2006, Optima filed o Motion (o Vacale Order No. 528230, seeking to vacate P. O,
528230 and fo allow a full hearing on the merits of the Pooling Application,
Optima avgued thal, prior to the Commission entering P. O, 528230, it hud filed a
motion asking the Commission (o stay issuance of the order and (v reopen the
cause for n trinl on the ntorits. Opljina further argued that the Commission needed
(o conduet a ulf hiearing of the issves.

14  On Aupust 11, 2006, Mewbourne filed with the Commission an Affidavit of
Mailing, cerlifying it had malled a copy of P. O, 528230 “tv each owner whose
interest was povled by said order,” pursuanito P, 0. 528230, pamémph Tk
Mewbourne sent the A ffidavil to Optima st both the Oklahoma City address and its

Denver., Coloradu address, as well as to Optima’s counsel,

g
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415 The ALJ, Michael Decker, heard Optima's Motion o Stay Issuance of Order
and 1o Reopen oun August 14, 2006. The parties noted that the only issuc before the
ALJ was the motion 1o reopen because the motion to stny was moot in light of the
Commission previously entering P. 0, 528230,

116 Optima presented the testimony of William Jack, the operations munager for
Optima in Oklahoms City and a certified petroleum landman. Mr, Juck testified
that he is a contract omployce for Oplima and handles all the day-to-day functions.
fle ulso testified that a partoership in Colorado, M & M Qil and Gas Properties (M
& M), owns the stock in Optima and that the two pariners of M & M reside in
Denver, Colorado, Mr. Jack testified -he makes recommendations (o the owners
and they make the decisions based on hig recommendations,

117 Mr, Juck adso testilied regarding Optima’s business relationship with
Mewbourne, [le stated that Optima is a working interest participant with
Meswbourne in an offset well, the Mewbourne No. i-(i Fagalu (Fugala well). The
Fugala well is located in the adjacent quarler section 10 Mewbourne’s proposed
wellbore in P, Q. 528230, Mr. Juck lestified that Optima originally had 52 percent

of the spacing unit of the Fagala well, but sold “25 pereent of 8/8 of a working
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interest™ to Crusader Energy M during the drilling of the well in April 20062 Mr.
Juck testified that Mcwbournc was aware af this transaction and the terms of the
transaciion.’

118 M. Jack also told the ALJ that he spoke with Mr. Falkenstein in February,
2006, regurding the fair market value Optima pald on the Pagala. Mr, Jack testified
Iwe alge (old Mr, Falkenstein that Optima had *86.875 percent of this unit by our
acereage position and that any attempt (0 poo! this matler wounld be such that we
would protest.”!” According ta Mr, Jack, he also advised Mr, Falkenstein that
Optima intended to operate the woell and that it “would be protesting any mutter
that would be filed."" Mr. Jack also stated on cross-examination that he could
have presented his testimony and evidence on fair markel value, operations, and
other issues conceming the proposed Pooling Application al the June 27, 2006,

hearing.

! Record, Vol. L ol' 11, poge 31, lines 7 - 8 (August 14, 2006, hoasing).

* The terms were for "$200 an acre, transferdng a 25 percent interest in the unil 4t $200 gn acre
wl 78 percent net revenne Inlerval the tmnsferee pul o quarier buck Intorest aRer the well, the Inltinl well,
had produced 7710 af 8 Bel’” Reeord. Vol. §of I, pp. 31 - 32, lines 24 - 4 {August 14, 2006, hearing).

? Record, Vol. 1 ol 11, page 33 (August ¥, 2086, hooring).

® Record, Yol. | of N, page 36, lines 15 - |7 (Avgust 14, 2006, heoring).

N Recurd, Val. 1 of i, page 36, lines 23 - 24 {August 14, 2006, hearlng).

8
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419 Mr. Jack alsu leslified concering his initial discovery of (he unopened,
cerlificd lelter containing Mewbourne's Pooling Application in his secretary’s
drawer on August 8, 2006, Mc. Jack expluined that his cx-secrelary was having
personsl problems and abruptly quit her employment with Optima on July 31,
2006." lic discovered the unopened certified letter from Mewbourne in l;er desk.
920  On crogs-cxamination, Mr, Jack testified that Brent J. Morse, one of the
partners of M & M, sont an August |, 2006, letter (o its vendors and parlicipants
asking that future correspondence and docwments be sent (o Optima’s Denver ’
office.M

121  Optima’s atlorney argued that Mewbounrne hed notice that Oplima, an 85
pereent intercst owncr, intended to protest any Pooling Application and
Mewbourne's request to be appoiitod operator based on Me. Jack’s conversation
wilh Mr, alkenstein, He furiber argued that Mewbourne had un obligation to

apprise the Commission of this information at the June 27, 2006, hearing rather

than submitling the Pooling Application as an unconiested application.

2 Recored, Vol. 1 of 11, p, 37, lineg 10 - 19 (August 14, 2006, hearing).
" Revard, Vol. ) o1l pp. 43 - 44 (Auguet (4, 2006, heoring).
¥ Recurd, Vol. § of 1. pp, 45 - 47 (August 14, 2006, hearing).

9
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122  In addition, Optima’s atiorney argued that procedural due process was not
satisfied because Optima was not glven a fuir opportunily to be heard, Optima also
argued thal proper nolice was nol given to it as requived by the Oklahoma Statutes,
Okluhoma Constitution, and Commission Rules.

123 In response, Mewbourne argued that it followed the requisite notice
requirements and (hat Optima failed to appear at the hearing 1o prolest. Thus,
lairness to the parties and to counsel and judiciel economy required the
Commijssion (o follow stricl compliance and to deny the motion. Mewbourne did
not deny that it had aclual knowledgo of Optima’s intent to protest any attempt by
Mewboarue to pool the mattor,

¥24  ‘rhe noxt day, August 15,2006, Optima’s Molion to Vacale P, O. 528230
was heard by the ALJ, Michael Decker. The ALJ incorporated by reference the
testimony and evidonee from the August 14, 2006, hearing on Optima’s Motion to
Roopen. The partics also submitted additional testimony and evidence.
125 Mewbourne offered the testimony of Mr. Falkenstein, the petroleunt
landman who testified at the Pooling Application hearing, Mr. Falkenstein
contradicted Mr. Jack’s lestimony by stating he had nover had any conversalions
with Mr, Jack. Tlowever, on redirect, he admitted that he knew that Optima

ubjccled to the Pooling Application and to Mewbourne acting us operalor of any

0
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well to be drilled on the Unit. Mr. Falkenstein testificd that Mewbourne hired a
brokerage firm (o do the market value checks on the Unit. The landman from this
[irmy contaeted Mr. Jack regarding the price Optima paid for a lease. Mr. Jack
advised [he landman that Optitna would “protest any pooling hearing that was
filed” und the landman relayed this informatjon to Mr. Falkenstein.

426 Aflter the hearing, the ALJ concluded “tliat the motion to vacate the order be
added to my previous statement and that we reopen this ¢ause for a protested

"5 The ALJ opined Lhat, pursuant

hearing on the merits of the pooling upplication.
o Goxe v, Corporation Comm 'n, 1969 OK 137,460 P.2d 118, the Commission has
the “authority in 2 pooling matter (o do what is necessary to make sure their
correlative rights arc protected,” includling reapening the pooling order.'® The ALJ
noted that after congidering all of the factors, his decision was that it wus best to
reopen the pooling application and allow a complele hearing on the merits. fle
slaled there had been “extrpordinary civcwumnsiances regarding the delivery of the

application and nolice Lo the pafty™ and, after liearing testimony regacding

Oplima’s ownership being in Denver, Colorada, there was 4 question whether the

" Reeord, Vol 1 of T, p. 86, linos 17 - 20 (August 15, 2006, hearing).
% Reeord, Val, ol 11, p. 90, lines 14 - 22 (Degision of ALY - August 15, 2006},
13
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real party in interest had been given notice.'” Finally, the ALJ noted that
Mewbournce bad recelved notice of Oplima’s intent to protest the Fooling
Applieation,
127  On August 16, 2006, Optima filed 2 Matlon 1o Stay Effectivenoss of Order
No. 528230 and a Motion {0 Set Appeai and For Expedited Appellate Process and
Entry of Final Order.
128 Mewbourne's aral appes! of the ALJ's recommendation to grant Optima’s
motions lo reopen and lo vucate P. O, 528230 was heard on August 21, 2006, by
Randolph §, Spechi, Oil and Gas Appellate Referes (Appellate Referee). After
hearing u statement by the ALJ and argument of counsel, the Appellate Referee
catered his Report, filed August 22, 2006, alfirming the ALY's recommendution lo
grawt the reopening and ta remand (o the ALJ for a full hearing on the merits. The
Appclialo Referce concluded:
Thetelore, whon one reviews the totality of the circumstances

presented in this cause: including the fact that Optima and

Mewbourne had an ongoing business relationship the fact that Optima

had noticed Mewbourne of its intent to protest the future pooling

application of Mewbourne; the luck of actual receipt due to

incfTiciencies wilthin Optima’s office and other concerns support the

granting ol the mation to reopen and remand as well as vaeate the
pooling order."

P ftecord, Voi, ] o th, p, 9, lines 4 - 17 (Deciston of ALJ - Angust 15, 2006).

" Revord, Vol 1 of Il pp. 175 - 76,

V
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929 Mewbourne appealed the Appellate Referce’s Report to the Commission,
The Commission jssued a Deliberations Report on August 25, 2006. The

Commission roversed the recommendations of the ALJ and the Appellate Referee

‘to grant Optima’s motions to vacate and to yeopen,

%30 The Commission also entered an Order Dismissing Motion o Stay
EfTectiveness of Order No. 528230 and an Order Dismissing Motion to Set Appeal
and Expedite Appollate Process and Entry Final,

931 The Commission’s Order Denying Motion to Vacate Order No. 528230 and
Motion Lo Stay Issunnce vf Order and 10 Recopen was entered on Scptember 8, 2006
{Order No. 529450), The Commission made the following findings, in part:

1. This is an Application of Mewbonene Oil Company for
puoling oil and gas interests in certein named common sources of
supply in the 640-acce drilling and spacing unit congisting of Section
I, ‘township 20 North, Range 24 West, Ellis County, Oklahoma.
Optima was the only respondent named in this Application.

3 [sic]. Mcwbourne caused @ copy of the Application and
Notice of Licaring in this couse (o be mailed to Optima by cectified
mail ot least fiflecn (15) days balore the scheduled hearing date.
Optima signed lor and accepted that certified mailing but contends
1hat its manager in Oklahomu City was not made aware of such fact
by the cmployee who signed for the mailing.

4 {gic). Optima did not appear on the date this cause was set for
hearing end Mewbourne obtajned the recommendalion of an
Administrative Law Judge for the requested relief. Order No. 528230
was issucd in this cause on August 10, 2006,

13
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5 [sic]). Optima seeks to vacate Order No. 528230 and have this
cause reopened for the purpose of a protest concerning cettain issues,
including operantions and values,

6 |sie]. The Commission finds that notice was properly given
1o Optima in this matter and that the Motion to Vacate Order No.

528230 should be denjed. The issuance of that Order mools the need

fo congider the Motlon to Stay Issuance of Order and same should be

denied,
Bascd on these findings, the Commission denicd Optima’s request to vacate P. O.
528230 and lo slay issvance of P. O. 528230,
%32  Optima appeals tho Commission’s initial P. 0. 528230 and the
Commission’s Order No, 529450, denying ils request to vacate and stay issuance
of P. 0. 528230.

STANDARD OF RGVIEW

933 The Okluhomu Constitution provides two standards of revicw in appeals
from 8 Corporation Commission order, dependlng on the issue raised by the
appealing parly. }f u violation of a constitutional right is asserted, this Court must
“exercise its own independent judgment as (o both the law and the (acts,”
Oklahoma Const., arl, 9, § 20. Ou a]l other issues, a more deforential standard is

upplied and, the review is confined to determining whether “the Commission has

regulurly pursucd its authority, and whether the findings and conclugions of the

i4
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Commission arc sustained by the luw and substantial evidence.” /d; see,

Appli;auon of Southwestern Beil, 2007 OK 55,19, 164 P.3d 150, [56.
ANALYSIS

134 Optima’s appeal is grounded on lack of notice and misrepresentation by

Mewbourne before the Corporation Comnission. Such lack of notice involves

constitlutionn! concerns. First, Optima argues the Corporation Commission erved in

enlering P. 0. 528230 and Order $29450, danying Optima‘s motion (o reopen and

vaeate P. (0. 528230. Optima argues the Commissjon’s action deprives it of’

constilutional rights (o duc process and ulso presenis a jurisdiclional issue capable

of being raised af uny time. Oplima also argues the Corparation Commission erced

because the initial pooling order, P. 0. 528230, is based on freudulent and

misleading cvidonce and is not supported by substantial competent evidence.

135 The question is this; Did the Corporation Commission err in not vacating

P, 0. 528230 when faced with the facts and the findings of its own ALJ and

Appellate Releeee, and, in doing so, did the Corporation Commissiun ecr in failing

{o vacute P, 0. 5282307

Y36 Moreover, the Corporation Commission has futled to account for the

evidence concerning lack of notice and its denial of due process. Insicad, the

{5
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Coumsission appears (o liave viewed the question of notice strictly on the veneer of |
adhoerence (v o statuloty guldeline,
Y37  Under the circumstances of this case, this Court finds the Corporation
Commission erred In denying Optima's request to vacate P. 0. 528230 jor the
reasons set oul in subsequont pacagraphs.
438 N is undisputed that Mewbonrne prosented its Pooling Application to the
Corporation Commission on the uncontested docket in the faco of its actual notice
that Optima, an 85 pereent interest owner in the Unit, opposed any pooling
npplicalion in this Unit proposed by Mewbourne. Second, it is undispuled that
Mewbourae ltud actual knowledge that Optima opposed Mewbourne's request to
be uppuinted operator of the Unil. Optima’s opposition to Mewbourne's plans for
Scction | ig confirmed by the facl that Optima took immediate corrective measures
cither the samne day, or the following day, it learned of adverse action taken by
Mewbourne, which was inimical to Oplima’s interest.
139 The Appellate Roferee correctly summarized the effect of these
circumstances when ho wrote:

Thus, based on: (1) the facl that Optima had informed Mewbourae

that it wished (o prolest any future pooling application in the area; (2)

the fact that Oplinu never had actual nofice of the pooling application

covering Sceiion | that was heard on June 27, 2006 until August 8,

2006; (3) given the fact that Optima knew of other transactions in the
area of which both parties had notice but were not brought out at the

16
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hearing; (4) the fact that thal [sic] Optima would have sought
vporalions as a 85% owncr; (5) the fact that that [sic] Optima would
have challenged the well costs established for the proposed Section |
unit well; and (6) as the ALJ found: given the tolality of the
circumstances, the canse should be reopened and the order vacated for
the taking of additional evidence in 4 protesied selting.

The Appellnte Referee concluded:

2} The Relerce believes that on the face of the proceedings,
Mewbourne did properly notily Qptimea of the pooling application and
henring. Moreaver, as one looks at the fofality of the clreumstances
involved; on receipt of service the placing of the application and
nolice in a disgruntled employec's drawer until after the hearing on
the merits, the request of Optima that Mewbourne serve all process
upon the Colornde office; and the fact that William Jack notified
Mewbourne that it would protest all future pooling applications; one
can find that due process was not properly served in this pariicular
casc,

3) Just beeause service inay bo facially valid, but latently inelTective,
moans that the judgment is not impervious fo an attack for an infirmily
that lica benenth the record 's surface. The ALJ’s reliance upon the
Yance and Shamblin cases Is not tolnlly inappropriate as applied to
these circumstances. As noted in Shamblin: “Itis the tolality of
circumstances - nol the particular norms of statutory requircments -
that dictates the quality of service necessary to safeguard an
individual's property interest af stake.” (Emphasis of court and
footnote omitted). One must also coisider that the validity of service
in any case rests on the pasticular facts and circumstances of that case.

4) Thesefore, when one reviews the lolalily of the circumstances
presented in this cause: including the fact thut Optimn and
Mewbourne had an ongoing business refalionship the fact that Optima
had noticed Mewbourne of {ts intent to protest the future pooling
application of Mewbourne; (he lack of aclural receipt due to
inelMiciencics within Optima's office and other aoncerns support the

17
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granting ol the molion to reopen and remand as well as vacate the
pooling order.

40 The facts here are similar to a cause of nctipn where a default judgment has
been wsken. The courts arc reluctant (o sustain such us not being in the interests of
justice and can operate o8 a deninl of access to the courts. See $1. John Med, Cir. v.
Brown, 2005 OK CIV APP 101, 125 P.3d 700. For example, in Brown, the
appellant’s atiorney failed to Limely file a pleading due to a mishep of events,
which resulied in the trial court entering a default judgment,
941 The Court o{ Civil Appeals concluded the trial courl abused its discretion in
granting summary judgment on the potition lo vacale, /d. a1y 14, 125 P.3d at 703.
The Court also relterated severul tenets (hat should be considered in determining
whether the trial courl abused its discretion in ruling on o motion to vacate a
defuuit judgment as outlined by the Okjahoma Supreme Court:
“LIo proceedings of this character each case must depend on

the facts of the particular case; defaull judgments are never viewed

with favor; litipated questions should be tried on their merits; it is the

policy of the law to afford every party to an action & fair opportunity

to present his side of a cause; . . . discretion shonld always be

exercised so as (o promote the ends of justice, . ..”

|Burroughs v. Bob Martin Corp., 1975 OK. 80, 123, 536 P.2d 339, 342-43.)]

Triu) oourly should also consider whether the defaulting party had a

volid defensc, whether vacation could be granted without substantial

dolay or injustice, and whether allowing the default judgment to stand
would work s sorious injustice.

I8
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I, wt 4 10, 125 P.3d at 702. In concluding the trial coust abused its discretion, the
Court of Civil Appeals found:

{'"{he trial court’s deninl of the petition {0 vacale the defaull judgment

does not further justice. The default judgment would work u serious

injustice agninst Brown, and there has been no showing that vacation

of the default judgment would canse substantial delay or injustico.
Id. ot 9 14, 125 P.3d a1 703. Thus, the Court of Civil Appeals reversed and
remanded the matier for further procecdings.
{42  This Courl finds the principle set forth in Brown instructive in the present
uclion. tlero, Mewbourne and Oplima had a prior working relationship. Also,
although Mcwbourne mailed the Pooling Application to Optima, it is undisputed
that Optima never had uctual notice of the Pooling Application and hearing
beenuse of the disgruntlcd secretary’s failure to notify anyone from Optima of the
receipt of the application. Furthermors, Mewbourne presented the Pooling
Applicetion as uncontes{ed nlthough it had actual notice snd knowledge that
Optima intended to oppose any pooling application on the Unit submilied by
Mewbourne and any application by Mewboure to be appointed operator. Further,
it is undispuicd that Mewbourne did not present to the Corporation Commission a
complete disclosure of faéts to allow lhc'Corporution Cominission to muke an
inlormed decision. This failure denies the Corporation Commission the

upportunity Lo porform itg duty in an informed, intelligent manner. In so doing,

19
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Mewbourne’s counsel misied the Corporation Commission and cauged it to enter

" un erfoncous ovder granting P, O. 528230, In addition, it does not appear from the

vecord that allowing the matier (o proceed on Lhe merits would cause substantial
delay or injustice.

443 The lotality of the circumstances require this Court to find the Corporation
Commission erred in denying Optima’s motion {o reopen or lo vacate P, O,
528230. Thus, Order 529450 denying Optima’s motion to reopen or lo vacate is
reversed and remanded for further proceedings consistent with (his Opinion.

1!44 Based on the [oregoing, this Court also finds that P. O. 528230 is not
supporied by substantinl cvidence and the Corporation Commission erred in
entering P, 0. 528230, P, Q. 528230 is hereby vacated and the matier remanded to
the Corporation Commission for a full hearing on the merits of Mewbournc’s
Pooling Application and any further proceedings consistenl with this Opinion,
145 P. 0. 528230 1S VACATED AND REMANDED WITIT INSTRUCTIONS,
COMMISSION ORDBR 529450 {S REVERSED AND REMANDED WITII
INSTRUCTIONS.,

UABBARD, P.)., snd GOODMAN, J. (sitting by designation), concur,

April 8, 2008
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I SUMMARY OF REFEREE'S RECOMMENDATION

The Referee affirms the ALJ's recommendation to grant Optima's Motion to Reopen
and Determine Sanctions and Restitution and to deny Mewbourne's Motion to Dismiss
Optima's Motion to Reopen and Determine Sanctions and Restitution.

IL. PROCEDURAL HISTORY

1. On June 1, 2006, Mewbourne filed its application seeking to pool the interests of owners
in the 640-acre drilling and spacing units for the Morrow Sand, Tonkawa, Cottage Grove,
Cleveland, Big Lime, Oswego, Cherokee Group, Atoka, Springer, and Chester separate common
sources of supply underlying Section 1, Township 20 North, Range 24 West, Ellis County,
Oklahoma. Optima was the only named respondent in the application.

2. On June 27, 2006, the cause was heard uncontested before ALJ Michael Porter and
recommended for approval.

3. On August 9, 2006, Optima filed a Motion to Stay Issuance of Order and to Reopen the
proceedings, claiming it owned 85% of the oil and gas interest in the subject units and was not
aware of the filing of Mewbourne's pooling application.

4. On August 10, 2006, the Commission entered Order No. 528230, granting Mewbourne's
pooling application in this cause.

5. Also on August 10, 2006, Optima filed a Motion to Vacate Order No. 528230.

6. On August 15, 2006, Optima's Motion to Reopen and Motion to Vacate Order No.
528230 were heard and recommended by ALJ Michael Decker. On the same day, Mewbourne
announced oral exceptions to the ALJ's recommendations to grant Optima's motions.

7. On August 22, 2006, Appellate Referee Randolph Specht recommended the ALJ's
recommendation to grant Optima's Motion to Reopen and Motion to Vacate Order No. 528230
be affirmed.

8. On September 8, 2006, the Commission issued Order No. 529450, rejecting the ALJ's
and Referee's recommendations, and denying Optima's Motion to Reopen and Motion to Vacate
Order No. 528230, saying, "Optima signed for and accepted certified mailing but contends that
its manager in Oklahoma City was not made aware of such fact by the employee who signed for
the mailing."

0. Optima appealed the Commission's Order No. 529450 to the Oklahoma Supreme Court.
10. On April 8, 2008, the Oklahoma Court of Appeals vacated Order No. 528230 and

reversed Commission Order No. 529450 in a 20-page opinion, stating, "it is undisputed that
Mewbourne did not present the Corporation Commission a complete disclosure of facts to allow
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the Corporation to make an informed decision."! Mewbourne filed a petition for writ of certiorari
to the Oklahoma Supreme Court.

11. On September 8, 2008, the Supreme Court denied Mewbourne's petition for writ of
certiorari and withdrew the Court of Appeal's April 8, 2008 opinion from publication.

12. On January 17, 2014, Optima filed a Motion to Reopen to Determine Sanctions and
Restitution Arising from Applicant's Adjudicated Misconduct.

13.  On February 2, 2017, Mewbourne filed a Motion to Dismiss Optima's Motion to Reopen
to Determine Sanctions and Restitution, and on June 20, 2017, Optima filed a response thereto.

14. On July 17, 2017, Mewbourne's Motion to Dismiss was heard by ALJ Andrew Dunn,
who recommended Mewbourne's Motion be heard with Optima's Motion to Reopen to
Determine Sanctions and Restitution because the motions would present much of the same
material. The Referee agreed, and the Commission entered Order No. 714709, consolidating for
hearing Optima's Motion to Reopen to Determine Sanctions and Restitution and Mewbourne's
Motion to Dismiss such motion.

15. On March 1, 2021, Mewbourne filed an Amended Motion to Dismiss Optima's Motion to
Reopen to Determine Sanctions and Restitution.

16. On March 23 and 24, 2021, Optima file a response to Mewbourne's Amended Motion to
Dismiss and the motions were heard by the ALJ, who issued her report on August 12, 2021,
recommending Optima's Motion to Reopen to Determine Sanctions and Restitution be granted
and recommending Mewbourne's Motion to Dismiss Optima's Motion to Reopen to Determine
Sanctions and Restitution be denied.

17. On August 16, 2021, Mewbourne filed written exceptions to the ALJ's August 12, 2021
report, which were heard by the Referee on September 17, 2021.

III. ANALYSIS

It is well-settled that the Commission is a tribunal of limited jurisdiction, having only
those powers conferred upon it by the Constitution and statutes, either expressly or by necessary
implication. Amarex, Inc. v. Baker, 1982 OK 155, 655 P.2d 1040, 1045; Corporation Com'n v.
Phillips Petroleum Co., 1975 OK 11, 536 P.2d 1284, 1290; Choctaw Gas Co. v. Corporation
Com'n, 1956 Ok 110, 295 P.2d 800, 802; Cities Service Gas Co. v. Peerless Oil & Gas Co., 1950
OK 4, 220 P. 2d 279, 288.

! Optima's operations manager in Oklahoma City had testified, that in February, 2006, he informed Mewbourne's
landman and only witness at the uncontested hearing on its pooling application, that Optima would protest any
attempt to pool and that Optima intended to operate the unit.

Page No. 3
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The question presented here is "whether the imposition of sanctions for intrinsic fraud
committed on the Commission when acting as a court of record is one of the inherent powers
conferred upon the Commission by necessary implication?"

Mewbourne argues the Commission is not a court and does not have authority to impose
sanctions for intrinsic fraud, citing State ex rel. Edmondson v. Corporation Com'n, 1998 Ok 118,
971 P.2d 868 (Commission is not part of the judicial branch and the Commissioners are not
judges for purposes of compensation); and Vogel v. Corporation Com'n, 1942 OK 14, 121 P.2d
586, syl. 7 (the Corporation Commission is not a court for purposes of Okla. Const. art. 2, § 25).
However, Mewbourne acknowledged that in Monson v. Corporation Com'n, 1983 OK 115, 673
P.2d 839, the court said "when acting in an adjudicative capacity the Commission is to be treated
as the functional analogue of a court of record."

Although the Oklahoma Supreme Court has said that for some purposes the Commission
is not treated as a court and the Commissioners are not treated as judges, in Leck v. Continental
Oil Company, 1989 OK 173, 800 P.2d 224, the court said the Commission has inherent power, as
a court of record, to hear allegations of intrinsic fraud and rule upon them. In Leck, appellees
obtained a location exception to drill an off-pattern well, and were granted a normal production
allowable. Subsequently, appellants/mineral owners filed a district court action, alleging, inter
alia, that appellees made misrepresentations to the Commission in order to secure the location
exception. Appellees removed the case to federal district court, which found it did not have
subject matter jurisdiction and dismissed the case. Appellants appealed, and the Tenth Circuit
Court of Appeals certified the following question to the Oklahoma Supreme Court:

Does the district court have subject matter jurisdiction to hear and decide an
action for damages brought by mineral interest owners against the owner and
operator of an oil and gas lease where the mineral interest owners allege...
misrepresentations by the operator to the Oklahoma Corporation Commission
during a hearing on the application of the mineral interest owners to restrict the
allowable production from the other oil and gas well?

Id. at 225.

The Oklahoma Supreme Court found "[1]n essence, the appellants are asking for damages
because the appellee made misrepresentations to the commission during the hearing on plaintiffs'
application." Leck, 800 P.2d at 239. "Since the Oklahoma Corporation Commission has the
power and authority of a court of record in this state, it naturally follows that if intrinsic fraud
occurred during an adversarial trial before the commission, then under our holding in Chapman,

the proper forum to hear allegations of the intrinsic fraud and rule upon them is the commission."
Leck, 800 P.2d at 240.

Mewbourne argues it is well-settled the Commission cannot try a case for damages, citing
Kingwood Oil Company v. Hall-Jones Oil Corp., 1964 OK 231, 396 P.2d 510; and Texas Oil and
Gas Corporation v. Rein, 1974 OK 8, 534 P.2d 1277, 1279. It argues Optima's Motion to
Reopen to Determine Sanctions and Restitution should be dismissed because the only proper
sanction the Commission may impose for intrinsic fraud is vacation of the ill-gotten order and
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the Court of Appeals has already vacated Order No. 528230. In support, Mewbourne relies on
Chapman v. Chapman, 1984 OK 89, 692 P.2d 1369(relief from intrinsic fraud must be by direct
attack in the same case in which fraud was committed).

The Referee disagrees with Mewbourne's argument that the only relief the Commission
may impose for intrinsic fraud is vacation of Order No. 528230 because the Commission may
not try a case for damages. This is not a case for damages, but for sanctions. As part of a court's
inherent power to hear allegations related to intrinsic fraud is the inherent power to fashion an
appropriate sanction. See Chapman v. NASCO, Inc. 501 U.S. 32, 44-45. "It has long been
understood that '[c]ertain implied powers must necessarily result to our courts of justice from the
nature of their institution,' "powers" 'which cannot be dispensed with in a Court because they are
necessary to the exercise of all others." /d. at 43.

In Leck, the Oklahoma Supreme Court has already recognized the Commission's inherent
power to hear allegations of intrinsic fraud perpetrated on the Commission. It naturally follows
the Oklahoma Supreme Court would also recognize the Commission's inherent power to fashion
an appropriate sanction for such fraud. The Supreme Court did not expressly say the
Commission could impose monetary sanctions for intrinsic fraud, but it certainly acknowledged
"[1]n essence, the appellants are asking for damages because the appellee made
misrepresentations to the commission during the hearing on plaintiffs' application," Leck, 800
P.2d at 239, and said, "the proper forum to hear allegations of the intrinsic fraud and rule upon
them is the commission." Leck, 800 P.2d at 240.

The Referee finds imposition of an appropriate sanction for intrinsic fraud committed on
the Commission when acting as a court of record is one of the inherent powers conferred upon
the Commission by necessary implication, and affirms the ALJ's recommendations to grant
Optima's Motion to Reopen for Determination of Sanctions and Restitution, and to deny
Mewbourne's Motion to Dismiss Optima's Motion to Reopen for Determination of Sanctions and
Restitution.”

IV.  FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Commission has jurisdiction over these matters pursuant to the provisions of Okla.
Const. art. 9, § 19, and 52 O.S. § 87.1.

2. Due and proper notice of these proceedings was given as required by law and the rules of the
Commission.

2 Whether or not any fraud was perpetrated on the Commission in the course of the proceedings
on Mewbourne's application is not before the Referee, and was not before the ALJ. Also, the
merits of any defense Mewbourne may have to allegations of intrinsic fraud or sanctions are also
not before the Referee, and were not before the ALJ. What is an appropriate sanction, if any, in
addition to vacation of Order No. 528230, is also not before the Referee and was not before the
ALJ. Those question may be addressed upon reopening of the record in this cause.
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3. The Commission is the proper forum to hear allegations of intrinsic fraud and rule upon
them.

4. The imposition of sanctions for intrinsic fraud committed on the Commission when acting as
a court of record is one of the inherent powers conferred upon the Commission by necessary
implication.

5. The ALJ's recommendations to grant Optima's Motion to Reopen for Determination of
Sanctions and Restitution, and to deny Mewbourne's Motion to Dismiss such motion, is
affirmed and the record should be reopened for the purpose of determining if intrinsic fraud
was committed and, if so, an appropriate sanction, if any.

Respectfully submitted, this 6" day of October 2021.
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